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Christian Rau, Phillip Bauman and Louisa Bauman, 
Petitioner-Appelles, v. Village of “Watrensburg, @ 
Municipal Corporation in the County of 
Macon and State of Ilinois, Respgndent- 5 
Appellant. eA 


Appeal from Circus Court of Macon County. 
Gen. No. 9174 


Mr. Justice Haves delivered the opinion of the 
Court. 


This is an appeal from an Order entered in the Cir- 
cuit Court of Macon County, Illinois, on the seventh 
day of October, 1937, denying petition of appellant, 
the Village of Warrensburg, to vacate the original or- 
der entered by said Court on the twentieth day of 
March, 1934, disconnecting property of appellees from 
said village. 

The original petition was filed in this cause on the 
ninth day of February, 1934, which contained the 
necessary allegations to bring it under the Act of 1935 
for the disconnecting of agricultural land. Proper 
service was made upon the Village of Warrensburg, 
but it filed no answer to said petition and was de- 
faulted. Evidence was heard by the Court and the is- 
sue was found for the appellees. 

On the twentieth day of March, 1934, an Order was 
entered by the Court disconnecting each of the sepa- 
rate tracts from the corporate limits. The term of 
court adjourned on the twelfth day of May, 1934. Af- 
terwards, and at a new term of Court,—being the Oc- 
tober term—the Village filed a motion asking the Court 
to re-docket said cause for good cause shown, which 
motion was allowed. On the ninth day of January, 
A. D. 1935, the Village of Warrensburg filed its peti- 
tion to vacate the order previously entered on the 
twentieth day of March, 1934. Said petition alleged 
that since the said Cireuit Court had entered said 
Order on the twentieth day of March, 1934, the Su- 
preme Court of the State of Illinois, in the case of 
Clarissa Forsythe v. Village of Cooksville, 356 Ill. 289, 
declared that the Act of 1933 for disconnection of agri- 
cultural lands from towns and villages violated the 
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constitutional provision against special legislation 
granting privileges and immunities to owners of cer- 
tain lands not enjoyed by owners of other lands in the 
same municipality, and that the facts in the Cooksville 
case were similar in all respects to the instant case, 
and that by reason of said decision of the Supreme 
Court, there was no legislative act upon which the 
original petition in this case could properly be predi- 
cated, and that by reason thereof said Order of the 
twentieth day of March, 1934, was a nullity and should 
be vacated. On the twenty-fifth day of January, 1935, 
the village, on leave of Court, filed an amendment to 
its petition to vacate, charging fraud in the entry of 
the original order. On the seventh day of October, 
1937, the Court entered an order denying the petition 
of the Village of Warrensburg to vacate the order of 
March 20, 1934. 

Appellant bases its contention that the Circuit Court 
of Macon County erred in denying its application to 
vacate its order disconnecting the territory in question 
fom the Village of Warrensburg, after the term of 
court in which said order was entered had expired, 
and at a subsequent term for the following reasons: 

1. This was not a judical proceeding, but a 
court simply carrying an administrative act of the 
Legislature. 

2. This Court had no inherent right or jurisdic- 
tion over this type of action except the specific juris- 
diction given it by a legislative act. Once that 
specific authority was determined unconstitutional 
the acts and orders of the Court were meaningless. 
The Act of 1933, entitled An Act Providing for the 

Disconnecting of Agricultural Lands from Cities, 
Towns and Villages, provided that, if the owner of any 
tract of land lying within the corporate limits of any 
city, town, or village may have the same disconnected 
if such tract 

1. Contains ten acres or more. 

2. If used exclusively for agricultural purposes. 

3. If not subdivided into lots and blocks. 

4. If located on the border or boundary of a city, 
town or village. 

5. If not bounded on more than two sides by land 
subdivided into lots and blocks. 

The Act further provides for the owner to file a peti- 
tion in the County or Circuit Court setting up the facts 
and making the city, town or village defendant, and if 
the court finds that the allegations are in accord with 
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Page 3 Gen. No. 9174 


Section 1 of the Act, and are true, the Court is directed 
to order the territory disconnected. 

This Act was held unconstitutional by the Supreme 
Court of the State in the Cooksville case, supra, but 
the decision was made after the final order was entered 
in the instant case. 

The General Assembly, at its next session, following 
the decision in the Cooksville case, passed a similar 
statute leaving out the objectionable feature of the 
1933 act which required the land to be used exclusively 
for farming or agricultural purposes. The 1935 Act 
was not made curative by the legislature of cases aris- 
ing under the 1933 act and not made retroactive. 

The pertinent question on which this case turns is 
whether or not the Circuit Court had jurisdiction of 
the subject matter. Appellees contend that it had, and 
that it waived the constitutional question involved in 
the Act of 1933, by failing to defend or have it re- 
viewed on a direct proceeding rather than collaterally. 
Appellant takes the position that without the Act of 
1933, which has been declared invalid, that it did not 
have jurisdiction of the subject matter. Volume 2 of 
Cooley’s Constitution of Limitations, 8th Edition, page 
846 states, 

‘Where a court by law has no jurisdiction of the 
subject matter of a controversy, a party whose rights 
are sought to be affected by it is at liberty to re- 
pudiate its proceedings and refuse to be bound by 
them, notwithstanding he may once have consented 
to its action, either by voluntarily commencing the 
proceeding as plaintiff, or as defendant by appear- 
ing and pleading to the merits, or by any other form- 
al or informal action. This right he may avail him- 
self of at any stage of the case, and the maxim that 
requires one to move promptly who would take 
advantage of an irregularity does not apply here, 
since this is not mere irregular action, but a total 
want of power to act at all.’’ 

The Village of Warrensburg did not appear, plead, 
or defend. Judgment was taken by default. A similar 
question was reviewed in the case of Mills v. People’s 
Gas Light Company, 327 Ill. 508, on pages 535, 536, 
and 537, the Court says: 

‘‘An unconstitutional act is not a law; it confers 
no rights; it imposes no duties; it affords no protec- 
tion; it creates no office; it is in legal contemplation 
as inoperative as though it had never been passed 
(Norton v. Shelby County, 118 U.S. 425). When a 
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statute is adjudged to be unconstitutional, rights 
cannot be built up under it; contracts which depend 
upon it for their consideration are void; it consti- 
tutes a protection to no one who has acted under it, 
and no one can be punished for having refused obedi- 
ence to it before the decision was made (1 Cooley’s 
Const. Lim., 8th ed., p. 382; Board of Highway 
Comrs. v. City of Bloomington, 253 Il. 164). The 
Act of May 18, 1905, was adjudged to be unconsti- 
tutional, and for that reason it conferred no power 
or authority on the circuit court to fix rates to be 
charged for gas. Apart from the act, the circuit 
court had no power to prescribe such rates. The 
function of rate-making is purely legislative in its 
character; and this is true whether it is exercised 
directly by the legislature itself or by some subordi- 
nate or administrative body to which the power of 
fixing rates in detail has been delegated. The com- 
pleted act derives its authority from the legislature 
and must be regarded as an exercise of the legis- 
lative power.”’ 

The formation of municipal corporations and the 
annexation and disconnection of the land forming its 
boundaries is purely a legislative act. This authority 
cannot be delegated by the legislature to the judiciary. 
For years the annexation and disconnection of lands 
pertaining to municipalities was done by filing petitions 
with the village board or council. If the village board 
found that the petition contained the proper allega- 
tions and were proven, it was then the duty of the vil- 
lage board to pass an ordinance annexing or discon- 
necting the land. In many eases the village boards did 
not act, or delayed in acting, requiring mandamus pro- 
ceedings to be filed in courts of record. Until that 
point everything done was done by the village board 
as an administrative office or officers of the legislature. 
The legislature saw fit to take this administrative act 
out of the hands of the village boards and put it in the 
hands of an impartial and disinterested party. The 
legislature chose to use the court as its administrative 
agent to carry out for the legislature what it was im- 
practical for the legislature to do itself, the act then 
providing that a petition be presented to the Circuit 
or County Court setting out certain necessary .allega- 
tions and upon proving these, the petitioner was en- 
titled to the relief as a matter of course and as an ad- 
ministrative act—rather than a judicial act—by a 
recognized judicial body. 
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In Funke v. The Village of Elliott, 364 Ill. 604, 608, 
the Court held that a city or village is a creature of the 
statute. It exists for such public purposes as may be 
granted it by the State as a subordinate branch of the 
State government. It is always subject to the legisla- 
tive will. Article 3 of the State Constitution divides 
the forces of government into three departments: the 
legislative, executive and judicial. The power to in- 
corporate a municipality necessarily carries with it the 
authority to determine and alter its boundaries, and 
such decision is a legislative and not a judicial fune- 
tion. By the Act (Act of 1935 for Disconnecting Terri- 
tory from Villages) under consideration, the Circuit 
Court is required to determine whether the facts set 
forth in the petition and shown by the evidence bring 
the petitioner’s property within the statute. The 
Court has no discretion in adjudicating what consti- 
tutes a sufficient petition or whether the petitioner’s 
land shall be disconnected. The statute speaks the law; 
the Court determines only its execution. 

What is said in the Village of Elliott case is equally 
applicable to the 1933 Act, for the two Acts are identi- 
eal, except that the 1935 Act did not limit the remedy 
to the owner of lands used for farming purposes. 

Under the Act of 1872, which authorized the village 
board to pass on the petition for the disconnection 
of territory from the corporate limits of the village 
instead of the county or circuit court, and in passing 
on this earlier statute the Supreme Court says in the 
case of Young v. Carey, 184 Ill. 613, 619: 

“‘The board is not authorized to determine, by 
the exercise of its own judgment or discretion, 
whether it is wise or unwise or whether it is good 
or bad policy to make the annexation. The Legis- 
lature could have clothed the board with such dis- 
cretionary power, but it has not seen fit to do so. 
On the contrary, having complete control over the 
subject, the Legislature has determined in advance 
that the existence of the facts stated settles the 
question of the advisability of the annexation. The 
only function of the board is to see to it that the 
territory is located as the statute prescribes and 
that the petition is signed as the statute directs. 
It is quite manifest that the action of the board of 
trustees of a village under Section 1 is not such 
judicial action as will authorize a review of the 
proceedings by certiorari.’’ 

The rule of law is, where a court has jurisdiction of 
the subject matter and the parties, after the term ex- 
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pires at which the decree is entered, jurisdiction over 
the cause ceases, and the court has no power to go back 
and set it aside, but this rule has well recognized ex- 
ceptions, one of which is the lack of jurisdiction— 
whether of the subject matter or of the parties—in 
which case the court has the right any time thereafter 
to go back and set the same aside as a mere nullity, 
and is so held by the Supreme Court of this State, in 
the case of the City of Chicago v. J. Nodeck, 202 I. 
257, in which ease the city of Chicago passed an ordi- 
nance and sought to enforce said ordinance, which re- 
quired property owners to pay for a pavement for 
which they could not be assessed and for which a rail- 
road company was bound to pay. The Court says: 
‘‘But, while the vacation of the judgment at a 
subsequent term after the collection of the assess- 
ment had been begun may not have been author- 
ized by the terms of Section 56 of the Improvement 
Act, yet the rule that the Court has no power to 
set aside its judgment at a subsequent term is 
subject to several exceptions. One of these excep- 
tions is that a court has power to vacate a judg- 
ment at any time after the expiration of the term 
at which it was rendered, where the court was 
without jurisdiction to enter such judgment (1 
Black on Judgments, See. 307; City of Olney v. 
Harvey, 50 Ill. 453; Orr v. Howard, 4 Scam. 559). 
Inasmuch, therefore, as the original judgment of 
confirmation here under consideration was based 
upon such an ordinance as has already been de- 
scribed, the court was without jurisdiction to enter 
such judgment. This being so, the court has a 
right to vacate the judgment at a term subsequent 
to its entry.’’ 

In the case of Metzger Motor Car Company v. Par- 
rott, 233 U. S. 36, this was an action for personal in- 
juries under a statute of the State of Michigan, which 
provided that the owner of a motor vehicle should be 
liable for any injury occasioned by the negligent oper- 
ation by any person of such vehicle. The Court charged 
the jury that the recovery was exclusively under the 
statute. A transfer was taken from the State Court 
of Michigan to the Federal Court on the ground of 
diverse citizenship, resulting in a verdict and judg- 
ment for the plaintiff. After the trial of the case, the 
Supreme Court of Michigan held the statute void as in 
conflict with both the state and United States Consti- 
tutions, and Chief Justice White, in delivering the 
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opinion of the Supreme Court of the United States 
held, 

„As the effect of the state decision on that sub- 
ject is to determine that ab initio the statute was 
void, and as there was admittedly no right to re- 
cover in the absence of a valid statute, the obvious 
duty to reverse results.’’ 

Here an absolute liability was imposed for damages 
by statute. The basis of liability was not brought into 
existence by any human action cooperating with the 
unconstitutional statute, liability was based solely and 
only upon the unconstitutional statute alone. 

Likewise in the case now before us, the remedy given 
the appellees is based solely upon the Act of 1933. 
Without that Act the Circuit Court was without juris- 
diction of the subject matter, and the subject matter 
was strictly of a legislative character and not inher- 
ently a judicial one. The scope of the judicial branch 
of government has to do with the present and the past, 
while the legislative marks out the course ahead for 
the future. 

Appellees, in support of their contention that the 
error caused the invalidity of the statute in question 
was waived by the village in failing to take an appeal 
from the order in a direct proceeding and in support 
of this proposition, cite the case of the People v. Gibbs, 
349 Ill. 83. The question of jurisdiction there was one 
of a personal nature, namely the permitting of women 
jurors to sit in the trial. The Court properly held that 
this was a privilege incident to such a mode of trial, 
and can be waived, although the statute permitting 
woman jurors to act had been held unconstitutional. 
The same question was raised in the case of the People 
v. Hotchkiss, 347 Ill. 217, cited by appellees. 

Appellees cite a number of Township High School 
Organization Cases where the Organization Act was 
held unconstitutional and the legislature then passed 
a Validating Act which was retroactive and applied 
only to the districts where attempted organization took 
place prior to its passage. Those cases are not appli- 
cable here. 

In the well-considered opinion of Woods Brothers 
Construction Company v. Yankton County, South Da- 
kota, 54 Fed. 2nd 304, 81 A. L. R. 300, cited by ap- 
pellees, the cause of action was based on a contract as 
well as the invalid statute, and the Court properly 
pointed out the difference in that the court inherently 
had jurisdiction in cases arising out of the contract, 
which is quite different from a case where the subject 
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matter is not judicial but legislative, and depends 
solely on an invalid statute. 

The only remaining question in the case is that of 
fraud based on one of the appellees being a member 
of the Village Board of Warrensburg, together with 
the village not appearing and defending said applica- 
tion for disconnection of the territory in question. If 
the 1933 Act had been valid and the appellees came 
within the provisions of the Act, he would be entitled 
to the relief the same as any other property owner, and 
the fact that he was holding a village office would not 
disbar him from the remedy. 

For the reason that the Circuit Court did not have 
jurisdiction of the subject matter except through the 
Act of 1933, and that Act having been held unconstitu- 
tional, we are required to reverse the Cireuit Court of 
Macon County and remand the case with directions to 
that court to allow the application to vacate the order 
of March 20, 1934, and enter an order vacating said 
original order entered by said court on March 20, 1934. 


Order reversed, cause remanded with directions. 
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Charles Beard, Plaintiff-Appellee v. Pearl Moore, 
doing business 'as Farm Powe Machinery 
Company, et ae 


Ly. 
Appeal from Ciréuit Court of Sangamon County. 


Gen. No, 9183 3 O 2 if fh 


Mr. Justice Hayns delivered the opinion of the 
Court. 


This is an appeal from the Circuit Court of Sanga- 
mon County, Illinois, on a judgment in favor of Charles 
Beard, plaintiff-appellee, hereinafter called plaintiff, 
against Pearl Moore, doing business as Farm Power 
Machinery Company, defendant-appellant, hereinafter 
called defendant, for the sum of three hundred 
($300.00) dollars. 

On September 22, 1937, the plaintiff purchased from 
the defendant a 2-row corn picker and a power take 
off, on a conditional sales contract, for the sum of eight 
hundred ($800.00) dollars, and made a payment of five 
hundred twelve and 50/100 ($512.50) dollars in cash 
and gave a note for two hundred eighty-seven and 
50/100 ($287.50) dollars for the balance of the purchase 
price. 

The complaint charges that the defendant, at the 
time of the sale, represented and warranted the said 
corn picker to be in first class mechanical condition, 
and that it would perform the service for which it was 
intended, i. e. the picking of corn in a proper and satis- 
factory manner. Complaint further alleges that it 
did not pick up corn as warranted; that plaintiff re- 
fused to pay said note, and that plaintiff notified de- 
fendant that the corn picker was not in good mechani- 
eal condition the first day he operated it. 

The defendant, in his answer, admits that he sold 
the corn picker in question to the plaintiff, and alleges 
that the said corn picker would pick corn as warranted. 
This issue made on said pleading was tried by a jury, 
who found in favor of the plaintiff. The evidence shows 
that plaintiff had trouble with the corn picker from the 
start; that on a number of occasions throughout the 
fall of 1937 he complained to the defendant, and that 
the service man of the defendant came out and at- 
tempted to adjust the corn picker. The evidence shows 
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that the machine was leaving considerable corn in the 
field; that it was not taking the shucks off; and that it 
snapped the ears and threw them so they were left in 
the field. There was no evidence tending to show that 
after the service man of the defendant would adjust 
the machine that it would work any better after adjust- 
ment than it had before. There is no basis for a con- 
tention that the weight of the evidence is against the 
finding of the jury. 

At the time plaintiff purchased the picker from the 
defendant, the clerk who sold him the machine was a 
man by the name of St. John, who was then on the sales 
floor of the defendant in his store in Springfield. Later 
St. John claimed to be the owner of the note given by 
the plaintiff for the balance of the purchase price, 
asserting he purchased it from the defendant. Early 
in December of the same year, St. John called on plain- 
tiff and demanded payment of the note. Plaintiff asked 
him what he was going to do in regard to the corn 
picker, and stated he either wanted a new picker or his 
money refunded. Shortly thereafter defendant re- 
ceived a letter from plaintiff’s attorney demanding 
the $512.50 be paid back to plaintiff; the contract can- 
celled, and offered to surrender the corn picker upon 
refunding the money paid out. St. John, immediately 
after receiving the letter, repossessed the corn picker, 
and sold it for $340.00. After deducting the amount 
due on the note, and paying the expenses of the sale, 
he forwarded $2.40 to the plaintiff. 

Defendant contends that it was incumbent upon the 
plaintiff to aver in his complaint and prove, upon the 
trial, that he had performed all the conditions on his 
part to be performed in accordance with his contract, 
or he should have alleged in his complaint an excuse 
for non-performance. The defendant did not test the 
sufficiency of the complaint by a motion to strike or 
otherwise, but joined issue by negating the facts 
averred in the complaint. Defendant further contends 
that judgment should be reversed on account of the 
failure of plaintiff to send a written notice by regis- 
tered mail of the alleged trouble direct to the New 
Idea, Inc., Coldwater, Ohio, the manufacturer. The 
New Idea, Inc., was not a party to this suit, and not 
involved in the issue that was made up by the plead- 
ings. The evidence discloses that from the time of the 
purchase until repossession, the defendant’s repair- 
men and employees were endeavoring to make the 
picker work. The trouble came to a ‘‘head’’ early in 
December, when St. John attempted to collect the bal- 
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ance due. Although St. John claims to be merely the 
assignee of the note—having purchased it from the 
defendant—it appears that he was present on the floor 
of the defendant’s store at the time the plaintiff went 
in to purchase the machine, and that he actually made 
the sale. As soon as demand was made for return of 
the down payment by the plaintiff, together with an 
offer to return the machine, St. John summarily took 
possession of the machine and foreclosed under the 
conditional sales contract. Although it is true that 
defendant and the New Idea, Inc., were not furnished 
with written notice of the complaint, it is also true that 
defendant, through his servants and employees, had 
full knowledge during October and November, 1937, 
of the troubles plaintiff had in operating the picker, 
and knew as much or more about it than plaintiff did. 
The formal sending of a notice through the mail would 
have been a useless and meaningless gesture. Failure 
to send such a notice in no respect harmed the 
defendant. 

The sales contract was on a printed form, apparently 
furnished by the New Idea, Inc., on the back of which 
was printed the warranty over the printed name of the 
New Idea, Inc. Under the terms of this warranty, the 
New Idea, Inc., undertakes, in case of trouble, at its 
option, to replace the machine with a new one or take 
the machine back and refund the purchase price. If 
this suit was against the New Idea, Inc., the require- 
ment of giving notice by registered mail after one 
day’s trial to the New Idea, Inc., would be a condition 
precedent, but in the case at bar, the suit is against 
the vendor and not the manufacturer, and the giving 
of this notice to the manufacturer is immaterial under 
the issues made up by the pleadings. 

The verdict of the jury is amply warranted by the 
evidence on the issues tried in the court below. Sub- 
stantial justice has been done between the litigants in 
this cause. For the reasons herein set forth the judg- 
ment of the Cireuit Court of Sangamon County is here- 
by affirmed. 

Judgment Affirmed. 
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Nellie J. Ryan, Plaintiff- Appellant, v O. N. Wilson, 
R. R. Hess, as Sheriff of Edgar County, 
Illinois, BetcnNants: -Appell es. 


Y 
t 


Appeal from Circuntg ICourd, Edgar County. 
Gen. No. 9178 A 3 0 al 


Mr. Justice Futron delivered the opinion of the 
Court. 


On the 28th day of April, A. D. 1938, Nellie J. Ryan, 
the Plaintiff-Appellant herein, filed her complaint 
against O. N. Wilson and R. R. Hess, as Sheriff of 
Edgar County, Illinois, the Defendants-Appellees, for 
an injunction restraining the said Defendants-Appel- 
lees from interfering with the property rights of the 
Plaintiff-Appellant. 

The application for the restraining order is based 
upon the following facts: 

On the 16th day of February, 1929, John M. Ryan 
and Carrie D. Ryan made, executed and delivered a 
quit-claim deed to their daughter Nellie J. Ryan cov- 
ering certain farm land and residential property in 
Edgar County, Illinois; on the 14th day of May, 1929, 
O. N. Wilson, one of the Appellees herein, entered 
judgment by confession in the Cireuit Court of said 
County against John M. Ryan, and obtained a judg- 
ment in the sum of $4,273.63, and costs of suit; there- 
after on the 11th day of June, 1929, the said John M. 
Ryan filed a motion to open up the judgment and for 
leave to defend the suit. The Court granted ‘the mo- 
tion but specifically provided that the execution, which 
had been issued upon said judgment, should be pre- 
served as a lien upon the property of John M. Ryan, 
which included the premises in controversy in this 
ease, until the final determination of the cause. 

On the 22nd day of October, 1929, the Appellant 
Nellie J. Ryan, filed her quit-claim deed for record in 
the Recorder’s Office of Edgar County. On the 21st 
day of February, 1930, a trial of the issues in the case 
of Wilson v. Ryan was had before a jury, and a verdict 
returned by the jury in favor of John M. Ryan. There- 
after, on the 11th day of March, 1930, the Appellee, 
O. N. Wilson filed his motion for a new trial of said 
cause and the motion was allowed. No affirmative ac- 
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tion of any kind was had in said cause from March 
11th, 1930, until the 15th day of December, 1937, at 
which time John M. Ryan was served with notice that 
O. N. Wilson would apply to the Circuit Court to have 
said cause of action set for trial. On January 7, 1938, 
the case was regularly called for trial and John M. 
Ryan failed to appear for the hearing. The Appellee 
O. N. Wilson introduced his proof and at the close of 
all the evidence the Court instructed the jury to find 
the issues for the said O. N. Wilson. The jury re- 
turned a verdict in accordance with said instructions 
and the judgment entered on May 14th, 1929, was re- 
instated and re-affirmed. 

Execution was issued on said judgment on the 8th 
day of April, A. D. 1938, delivered to the Sheriff of 
Edgar County and service was had of said execution 
on John M. Ryan the same date. The Sheriff’s return 
showed the service of said execution and the certifi- 
eate of levy on John M. Ryan and covered the real 
estate in controversy in this suit. During all the times 
above mentioned the said Nellie J. Ryan lived in the 
residential property which was included in the quit- 
claim deed, together with her father John M. Ryan. 
The said Appellant Nellie J. Ryan paid all the taxes, 
repairs, insurance and installments upon mortgage 
indebtedness covering the property, after the date of 
her deed February 16, 1929. 

Both parties agree and concede there is only one 
main fact in dispute, and that is the question of 
whether or not O. N. Wilson, the Defendant-Appellee, 
had notice of the transfer of the premises from John 
M. Ryan and wife to the Plaintiff-Appellant, Nellie J. 
Ryan. In support of her contention the Appellant re- 
lies upon the testimony of the witness Commodore 
Stafford who stated that he talked with O. N. Wilson, 
Appellee, in May, 1929, two or three days before the 
latter entered up his note in judgment and Wilson 
told him he understood that John M. Ryan had trans- 
ferred his property. The Appellant denied having 
had any such conversation, and testified that he had 
no knowledge of the conveyance or transfer to Nellie 
J. Ryan at the time he secured his judgment on May 
14, 1929. The conversation relied upon occurred about 
nine years previous to the trial and testimony of both 
witnesses is subject to close scrutiny as to positiveness. 
However, the trial court had the opportunity of seeing 
the witnesses on the stand and observing their be- 
havior and demeanor, and it would be difficult for this 
Court to say that his judgment as to the truth of the 
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evidence submitted on this point was in error and this 
Court is not inclined to disturb the finding of the Court 
on that question of fact. The findings of the Trial 
Court will not be disturbed where the conclusion to be 
drawn depends on the credit of the witnesses. Tolman 
v. Crane 44 App. 237. Caldwell v. Chicago City Ry. 
Co. 211 App. 310. 

It is urged by Appellant that she has been in posses- 
sion of the land in controversy under claim and color 
of title for more than seven years and during all that 
period of time paid the taxes assessed against the said 
premises. However, Sec. 29 of Chap. 30 of Ill. Revised 
Statutes, 1937, State Bar Assn. Ed. provides as fol- 
lows: 

‘¢ All deeds, mortgages and other instruments of 
writing which are authorized to be recorded, shall 
take effect and be in force from and after the 
time of filing the same for record, and not before, 
as to all creditors and subsequent purchasers, 
without notice; and all such deeds and title papers 
shall be adjudged void as to all such creditors and 
subsequent purchasers, without notice, until the 
same shall be filed for record.”’ 

She also contends that purchasers and incum- 
brancers are charged with constructive notice of the 
rights and claims of parties in possession. It is con- 
ceded that John M. Ryan, his wife and Nellie J. Ryan, 
the daughter, all lived together in the premises, both 
before and after the date of the conveyance. The Ap- 
pellant admitted some knowledge of the fact that Ap- 
pellee had instituted court proceedings against her 
father. Under these circumstances we believe the fol- 
lowing principles of law apply to the facts in this case. 

In the case of Smith v. Willard, 174 Ill. 546, it was 
held that one who has obtained a judgment against his 
debtor before the recording of a deed by which the 
debtor has transferred his title to a third party, oceu- 
pies the same position as a subsequent purchaser with- 
out notice within the meaning of See. 29 of the Convey- 
ance Act. 

The mere voluntary repeated payment of taxes on 
land of another will not establish title in the party pay- 
ing the taxes and consequently would not amount to 
notice of title in such tax payer. The law only charges 
a purchaser with notice of conveyance and incum- 
brances within the direct line of the title he is buying 
and nothing more. Bittner v. Field, 354 Ill. 215. In 
the case of Cook v. Flatt, 338 Ill. 428, the Court said: 
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‘‘ Appellants claim that after the deed was exe- 
cuted the wife was in possession of the premises 
conveyed and that this possession was equivalent 
to the recording of the deed. This contention is 
not sustained by the evidence. There is no evi- 
dence as to who was in possession either before or 
after the deed was executed, or that there was 
any change in possession sufficient to constitute 
notice to creditors.’’ 

This Court held in the case of McHarry v. Bowman, 
274 Ill. App. 487, that possession of property usually 
constitutes notice but the possession must be open, 
visible and exclusive. Other jurisdictions have held 
that where the record shows a husband and wife to own 
land as tenants in common, possession by the wife 
along with the husband as one family, is not of itself 
notice to a bona fide purchaser from the husband of 
any claim on the part of a wife to sole ownership. 
Schumacher v. Truman, 134 Cal. 430. 

Upon a consideration of the entire record we are of 
the opinion that the decree of the lower Court is cor- 
rect and should be affirmed. 

Degree Affirmed. 
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IN RE PETITION OF EDWARD. arn, > #F) 
Insolvent Debtor J — 
AEAL. FROM COMNTY COURT, 
EDWARD WHITE, ee hy \ 
3 J 
— * 
MOSES 0, YOUNGBLOOD, ) 
⸗ Appellee, ) 


MR, JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


Moses 0, Youngblood obtained a judgment in tort in the 
Superior court of Cook county against Edward White for $20,000, 
end a writ of capias ad satisfaciendum issued on the judgment, 
White was arrested and committed to the Cook county jail. After 
his commitment he sought his discharge in the County court under 
the Insolvent Dentors’ Act, but judgment was there rendered dis- 
missing his petition and he was remanded to the custody of the 
sheriff, An appeal was prosecuted from that judgment to the 
Supreme court of Illinois. An opinion was filed by that court 
on December 17, 1937 (White v, Youngblood, 367 Ill. 632), holding 
that no constitutional question was presented, and transferring 
the appeal to this court, 

As ground for reversal in the Supreme court lihite urged 
(1) that section 5 of the Judgments, Decrees & Executions Act as 
applied to the petitioner is unconstitutional and void, in that 
an assault is a criminal offense against the laws of the state and 
must be prosecuted by indictment, information or presentment, as 
required by the Illinois constitution; (2) that the capias ad 


Satisfaciendum was prematurely issued, and is void; and (3) that 
\, malice was not the gist of the action in the Superior court of 
" Cook county, where the judgment was rendered upon which the capias 


; Was issued, and that consequently the capies was not authorized by 
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law. 

The Supreme court disposed of the first of these contentions 
by holding that when only the construction or application of a 
statute is in question, its validity is not involved, and that the 
court will not take jurisdiction merely for the purpose of con- 
struing the statute. It was also held that the Supreme court will 
not entertain an appeal or writ of error for the purpose of passing 
upon a constitutional question which has been previously settled, 

With reference to the charge that malice was not the gist 
of the action, it appears that upon the trial in the Superior court, 
wherein judgment was rendered against White, a special interrogatory 
was submitted to the jury, as follows: "Did the defendant, Edward 
White, on November 17, 1934, wilfully, wantonly, intentionally and 
maliciously assault the plaintiff, Moses 0, Youngblood?" which was 
answered by the jury in the affirmative. The Supreme court in its 
opinion in White v, Youndblood, supra, sets forth this interrogatory 
and the jury's answer thereto, and then answers White's present con- 
tention that malice was not the gist of the action as follows: (pp. 
633, 634): “In the proceeding in the county court that court recited 
the finding of the jury in the superior court action that white was 
guilty of malicious conduct. That issue was settled in the superior 
court. (Lipman v, Goebel, 357 Ill. 315.) ‘The county court held that 
Malice was the gist of the action in the superior court and it re- 
manded White to the custody of the sheriff." 

It appears from the record that White's alleged assault upon 
Youngblood which constituted the basis for the tort judgment obtained 
in the Superior court afterward became the subject of a prosecution 
in the Municipal court of Chicago and in the Criminal court of Cook 
county, and in both instances White was found not guilty of the 
assault charged on the date mentioned, and it was asserted on appeal 
to the Supreme court that by reason of the findings and judgment of 


not guilty in these two proceedings, Youngblood was precluded from 
raising the same issue in the tort action in the Superior court, 
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In reply to this contention the Supreme court in White v. Youngblood, 
(p. 634) held: “An acqyittal of a crimimal charge is no defense to a 
civil suit for the same matter. (People v, Small, 319 I11. 4373 Combley 
v, Wilson, 71 111. 209; 2 Van Fleet's Former Adgudication, sec, 485.) 
The Superior court had jurisdiction of the tort action." The Supreme 
court also said: “By filing his petition for discharge in the county 
court the petitioner recognized the validity of the process under which 
he was seized and imprisomed. The petitioner had his remedy in the suit 
in the superior court, He cannot raise the question collaterally in 
the county court proceeding. (Lipman v, Goebel, 357 i11. 315.) 

The remaining contention made in the Supreme court and here 
is that the capias ad satisfaciendum was prematurely issued and void, 
It is argued that section 5 of the Judgments, Decrees & Executions Act, 
as amended in 1935 (Laws of 1935, p. 937) specifically prohibited the 
issuance of a body execution until after “the defendant shall have 
refused to deliver up his estate for the benefit of his creditors;" 
that the imprisonment of a person in a civil suit “for his refusal to 
deliver up his estate for the benefit of his creditors" is for the 
wrong or refusal to deliver up his estate for the benefit of his creditors 
in the manner prescribed by law; and that a personal demand upon the judg- 
ment debtor that he turn over all his property, not exempt from execution, 
to satisfy the execution and demand, is necessary to be made by the 
officer having authority to make the demand, and that a refusal by the 
judgment debtor to comply with the request is necessary before a body . 
execution is authorized to issue, With reference to this contention 
the Supreme court in White v, Youngblood made the following comment 
(p. 635): “It is argued that by reason of this amendment a demand 
for the surrender of the debtor's property is made necessary, Section 
5 excepted from its operation executions upon judgments obtained for 
terts. Whether the amended section has a different meaning now than 
formerly requires only the construction of the statute. hen only 
the construction or application of a statute is in question its 


validity is not involved, (Standard Motors Securities Corp, v, Yates 
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Co., 337 11. 250.) ‘This court does not take jurisdiction merely 
for the purpose of construing statutes. (Cooper v. Palais Royal 
Theatre Co,, 320 Ill. 44. 

"The Insolvent Debtors act relating to the procedure for 
a debtor's discharge in a civil action when malice is not the gist 
of the action has not been amended. (I11. Rev. Stat, 1937, De 
1778.) ‘hen malice is the gist of the action the act may not te 
invoked, \e recently held thet in a tort action based on malice 
the writ of cz sd satisfaciendum may be obtained on a judgment 
against a defendant without an execution being issued to recuire 
him to deliver his property. In _re Blacklidge, 359 Ill. 482." 

In In re Blecklidge, supra, the defendant likewise contended 
that a writ of capias ad satisfaciendum would not issue against the 
defendant without an execution being first issued requiring her to 





deliver up her property, but the court held against that contention, 
saying (pp. 486, 487) that “in such case, the person arrested and 
imprisoned is not entitled to be released upon the surrender of his 
property. (Lipman v, Goebbe], 357 Ill. 315; In re Mullin et al, 
118 Ill. 551,) The plain intent of section 2 of the Insolvent 
Debtors act is to afford the debtor arrested on a capias under 
chapter 77 an opportunity to show in the county court that malice 
Was hot the gist of the action. In this case Mrs, Blacklidge did 
not seck to prove that malice was not the gist of the original 
action and elected to submit her petition solely upon the declaration 
in that action." The same may be said of the proceeding at bar, 
Subsequent to the filing of the opinion in the ithite v, 
Youngblood case by the Supreme court, White filed a petition for re- 
hearing, which was denied by thet court on Februsry 3, 1938. The 
cause having been transferred to this court, was subsequently argued 
orally before us, and in the course of the argument we pointed out 
that the Supreme court in its opinion had resolved all White's con- 
tentions adversely to him, Mr, Richard &, Westbrooks, representing 
White, replied that the Supreme court had exceeded its usual practice 
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when a case is transferred from that court to the appellate court 
on the ground that no constitutional question was involved, by 
also disposing of the other questions in the case, and we agreed 
to hold our decision in abeyance until Mr. ‘estbrooks could file 
a motion in the Supreme court asking it to modify its opinion so 
as to delete therefrom adjudications of the various other points 
urged as ground for reversal, Such a motion was afterward filed 
in the Supreme court by Ur. \Westbrooks, and denied, Under the 
circumstances we are of the opinion that the judgment of the 
County court should be affirmed, and it is so ordered, 

JUDGMENT APFIRMED, 


Sullivan, P. J., and Seanlan, J., concur, 
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MRe JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT. 

Ruth Le Heinichen, as administratrix of the estate of 
Clara Heinicheny, deceased, brought suit for personal injuries 
alleged to have caused the death of her intestate as the result 
of an automobile collision between an automobile driven by 
intestate's husband, in which she was a passenger, and another 
automobile owned and driven by the defendant, Bvans. The jury 
returned a verdict for $4,000, upon which judgment was entered 
and defendant appeals. 

The complaint consisting of four counts, the third of 

which was dismissed by plaintiff upon trial, charged defendant 
with negligence, wilful and wanton conduct and with violation of 
the statute requiring the sounding of warning by the driver of an 
automobile. Defendant denied these charges and averred affirmatively 
that the accident was caused by the negligence of plaintiff's intes- 
tate and by the wilful and wanton conduct of her husband, August Fe 


Heinichen 
Upon hearing special interrogatories were submitted to the 


jury asking whether the conduct of plaintiff and defendant as shown 
by a preponderance of the evidence was of such reckless chare ter as 
to — to wilful and wanton misconduct. The jury's answer to these 
interrogatories indicated that it was of the opinion that neither 

the intestate nor her husband were guilty of wilful and wanton mis~ 
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conduct but that defendant was so guilty. , 

It may be conceded to be an elementary principle of law in 
this state that if a plaintiff contributes as an approximate cause 
to his om injury then he cannot recover, even though the defendant 
was negligent. Inasmuch, however, as the special interrogatories 
relating to the wilful and wanton misconduct of the two parties were 
answered adversely to defendant, the question of plaintiff's intestatets 
contributory negligence or that of her husband, August F. Heinichen, 
would not constitute a defense, and indeed defendant's counsel admit 
“that if the evidenee in this regard is sufficient to hoid the defend- 
ant guilty of wilful, wanton and malicious misconduct, and assuming 
further that August F. Heinichen was not guilty of wilful and wanton 
misconduct, then the contributory negligence of August F. Heinichen 
would not be a defense under the doctrine of contributory negligence," 
Under the circumstances the two principal questions submitted for 
determination are whether the verdict of the jury in answering the 
special interrogatories adversely to defendant on the question of | 
wilful and wanton misconduct of the respective parties can be sustained 
by the record, and whether the court erre¢c in giving certain of plain- 
tiff's instructions of which defendant complains, and in refusing to 
give several instructions tendered by defendant. 

From the essential facts it appears that August F. Heinichen 
and the intestate, Clara Heinichen, were driving a Chrysler automobile 
east on 16th street in the City of Berwyn on June 15, 1936. Mr. 
Heinichen was at the wheel and intestate was seated beside him at his 
righte The collision occurred about eight o'clock in the evening of 
a clear dry day, while it was still light. Both 16th street and 
Wesley avenue, which intersects it, were streets approximately 30 feet 
wide from curb to curb. The southwest corner of the intersection was 
improved with several buildings, the east line of which was 55 feet 


from the corner. This space of 35 feet was vacant. The alley south 
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234 
of 16th street was 126 feet south of the sidewalk. There is some 
conflict in the evidence as to the respective speeds of the two 
automobiles. Mre Heinichen, on behalf of plaintiff, testified that 
he was driving his car about 20 to 25 miles an hour before —— 
the intersection in question. As he passed the building on the 
south side of 16th street his view was obstrueted to the south until 
he reached the east line of the buildings, at which time he looked 
south, and could see in a southerly direction beyond the alley, 
possibly 140 feet. He testified that there was no automobile in view 
at that time. However, two other witnesses, Jacob Zarobinski and 
Samel Le Miller, both testified that they were driving west on 16th 
street and were about 50 feet east of Wesley avenue when Heinichen 
was about the same distance west of Wesley avenue. They both had a 
clear view to the south and saw defendant's autamobile about 200 feet 
away, approaching at a speed renging from 50 to 60 miles an hour. 
They brought their car to a stop as a matter of caution, because they 
saw defendant's car approaching. One James Novak, who lived in the 
vicinity, was stending in the vacant lot at the northwest corner with 
his dog and had a clear view of both cars. He said that Heinichen's 
car, going east on 16th street, was proceeding at about 20 miles an 
hour, and defendant's automobile, going north on Wesley avenue, Was 
being driven between 40 and 45 miles an hour. When he first saw 
defendant's ear coming from the south it wes south of the alley, 
which he estimated to be about 15@ to 175 feet from 16th street, and 
Heinichen's car, preceeding eastward, was passing the grocery store 
on the south side ef 16th street, about 35 feet from the intersecti one 
All three of these witnesses stated that defendant's automobile did not 
Slow up at any time, but came streight ahead at an excessive rate of 
speed md struck Heinichen' s automobile on the right rear side a& it 
was sleeved the east side of Wesley avenue. 


Witnesses testifying on behalf of defendant were the defendant, 
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who was driving his car at the time of the collision, his wife, 
Amelia livans, Ae We Larson and his wife, Ethel, all of whom were 
passengers in defendant's car. Mrs. Evans stated that when she 

first saw the eastbound automobile it was right in front of her, 

and irs. Larson's testimony was substantially to the same effect. 

Mr. Larson stated that when he first saw the eastbound car it was 

75 feet from him, and that it appeared to be geing 40 i 45 miles an 
hour; that when the cars collided Heinichen's car was about 6 feet 
from the south curb of 16th street, and that after the collision 
defendant's car was still in the intersection, 10 feet fran the 
northeast curb. At or immediately preceding the impact, August F. 
Heinichen accelerated the speed of his car, evidently in an effort to 
aveid defendant's automobile which was approaching at right angles, 
and after the collision Heinichen's ear proceeded on across Wesley 
avenue and on the north side of that street, traversing the distance 
up to Zarobinski's automobile, collided with it, then turned to the 
east and south, turned over, and finally cam to rest, headed west 

on the south side of 16th street. Mrs. Heinichen was taken to the 
Berwyn Hospital, where it was found that she had pruises over her body 


and a severe cut on the left side of her head. She was later taken 


to her home, a paralysis on the right side of her body developed and 
she died at home on July 5. The attending physician was of the 


epinion that her death was caused by @ hemorrhage due to the 


accident. 
Without going into an extended discussion of the evidence of 


the various witnesses, it seems reasonably clear that the three dis- 


interested persons who testified on behalf of plaintiff were in 


agreement that defendant's car came north on Wesley avenue at an 
g from 40 to 60 miles an hour, without 


excessive rate of speed, rangin 
hesitating or stopping or sounding any warnings and that Heinichen 
roceeding in an easterly direction ata moderate 


on the other hand was p 
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rate of speed and driving cautiously. The jury evidently consider- 
ed the interest or lack of interest of the respective witnesses 

on the question of the conduct of the two drivers, and were of the 
opinion, as indicated by their answers to the special interrogatories, 
that plaintiff was not guilty of wilful and wanton misconduct, but 
that defendant was driving his car in such a reckless manner, 
immediately preceding and at the time of the accident, as to con— 
stitute wilfulness and wantonness, It was within the province of 
the jury to determine these questions of fact, and we cannot say 
that their verdict and answers to the respective interrogatories 
were against the manifest weight of the evidence. 

In addition to the circumstances hereinbefore set forth, 
it appears from the evidence that at the intersection which 
defendant was approaching there was a large "Slow" sign painted on 
Wesley avenue, immediately south of 16th street, which had been 
freshly painted é fox months before, The word "Slow" is set cut 
in orange and black letters, 12 feet in height, flanked by 8 inch 
stripes 1 foot apart and occupying a space of 5 feet in all across 
the automobile lane. This should have been sufficient warning to 
defendant to slow down before coming to the intersection, and if 
as stated by disinterested witnesses testifying for plaintiff he 
crossed the intersection at the rate of 45 to 60 miles an hour 
without slowing down, the jury was justified in finding that this 
amounted to a reckless, wilful and wanton disregard of the rights 
of others, 

The remaining question relates to the giving and refusal 
of certain instructions. We have carefully examined the instruc- 
tions about which complaint is made, numbering eight in all, but 
find no convincing ground * reversal in any of them, 

The jury assessed plaintiff's damages in the sum of $4,000, 
This constituted compensation to a husband and five children for 
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the pecuniary injury sustained by them in the loss of deceased who 
was caring for the entire household, Defendant does not challenge 
the fairness of the amount of the verdict. The case was fairly 
tried and fer the reasons given we are of opinion that the judgment 


of the Circuit court should be affirmed. It is so ordered, 
JUDGMENT AFFIRMED, 


Sullivan, P. J., and Scanlan, J., concur, 
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GRAHAM McNAMEE, a minor, by i ae 
George F. McNamee, his father | a oe 
and next friend, P Decent ; \ 

Appellee, st * 

| # | APPEA 4 ye ong COURT, 
a j 

WARINUS LANENGA, ; ) 

Appellant. ) 


'3 O12 I.A. 71 


MR, JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


Marimis Lanenga, defendant, had leave to appeal from an 
order of the Circuit court granting a new trial in a suit at law 
wherein Grabam MeNemee, a minor, by George T, McNamee, his father 
and next friend, sought to recover damages for injuries sustained 
by plaintiff as the result of a collision with defendant's auto- 
mobile. The jury returned a verdict in favor of defendant, where- 
upon the court promptly granted s new trial. 

The facts, so far as they are essential te a censideration 
of the issues involved, disclose that the accident occurred June 
10, 1936, at about 4:30 in the afternoon, Plaintiff, ean infant 
of the age of six years, was struck by an automobile driven by 
defendant some two or three hundred feet south of Roosevelt road 
on 59th avenue, in Cicero, and severely injured. Defendant had 
driven west on Roosevelt road and turned south on 59th avemue, 

a residential street in Cicero, On the southeast corner of 
Roosevelt road and 59th avenue there was a school and a school 
yard that extended south to the alley in the middle of th block. 
Plaintiff's home was located just across the alley on the east 
side of 59th avenue. It was a clear day in June and the street 
was perfectly dry. At the time of the accident a game of baserall 
was being played by children in the school vert, and children were 
also playing in 59th avenue and on the sidewalk on the west side 
of the street close to the alley. A sign, bearing the legend, 
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"Caution - School", was posted 25 feet south of Roosevelt road on 
59th avenue, Plaintiff with two of his companions was playing in 
the parkway between the sidewalk and the curb, and as defendant's 
car approached he proceeded into the street, was struck by 
defendant's car and injured, 

Defendant takes the position that the case was fairly tried, 
the jury properly instructed, the question of fact relating to 
defendant's negligence was fairly submitted to the jury and 
determined by it, and that the verdict was not against the mani- 
fest weight of the evidence, 

Plaintiff's counsel contend that the preponderance of the 
evidence adduced upon the hearing was in favor of plaintiff as a 
matter of fact and law; that the verdict was against the manifest 
weight of the evidemce; and that since the granting of a new trial 
was in the discretion of the trial court and will not be disturbed 
by the Appellate court except for a manifest abuse of the discretion, 
it was within the province of the trial court to set aside the vere 
dict if he thought that it did not properly reflect the weight of 
the evidence, 

The cause will in all probability have to be retried, and 
Since we are not disposed to prejudice the esuse of either party we 
refrain from commenting extensively on the evidenee adduced at the 
trial, However, in justification of the court's order granting 
a new trial, it appears that three of plaintiff's witnesses, who 
were in a position to observe the events leading to the accident, 
all testified that defendant proceeded south at a rather high rate 
of speed to a point about 50 feet from where plaintiff was struck, . 
at which time he suddenly applied his brakes and skidded in excess, 
of 40 feet, struck plaintiff about 3 feet from the east curbsione, 
and then proceeded over the curbstone with his left front wheel, 
breaking a piece of the stone out of the curb. His right front 
headlight hit plaintiff, and the glass from the headlight was found 
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after the accident about two or three feet from the east curb, De— 
fendant denies he was driving at a high rate of speed, and it is also 
urged that some of plaintiff's witnesses were not in a position to 
see the accident, Nevertheless, the record clearly discloses that 
the circumstances would require great care in driving in a neighbor- 
hood where children were playing on the sidewalk and in the school 
yard, where the posted sign just south of Roosevelt road and the 
entire setting within close proximity of the accident indicated 
possible danger, Defendant testified that he did not see the sign 
and he admits that he did not blow his horn as he approached the 
place where he knew the children were, The extent of the skid marks, 
afterward measured and deseribed by witmesses as being from 45 te 50 
feet long, was a circumstance the trial court had the right to con- 
sider in determining the motion for a new trial. 

The law is well settled that the granting of a new trial is 
a discretionary matter not disturbed by an appellate tribunai unless 
there is a manifest abuse of discretion, which must be affirmatively 


shown, (Berggen v. Travelers Imsurance Co,, 231 Mass, 1733 Graeger 
v. Hager, 275 ilich. 363; Rossman v. Newbon, 112 N. J. L. 261; Marks 


V. Brown, 138 Minn, 405.) Ihe rule is well stated in Sharp v. Greene, 
122 Wash, 677, cited in plaintiff's brief, wherein the court said 

(pe 689) quoting from Clifford v. Denver, S, Pe & Py Ry COs, 12 Colo. 
128): “It [the rule] is based upon the theory that the judge who 
tries the case having the parties, their witnesses and counsel before 
him, with opportunity to observe their demeanor and conduct during the 
trial and to note all incidents occurring during its progress likely 
to affect the result thereof, is better qualified to judge whether a 
fair trial has been had and substantial justice done, than the 
appellate tribunal." We recently reached the same conclusion in 
Polischuk v, Vaughan et al,, No. 40609 (not published), the opinion 
in which was filed concurrently with this cause, That case contains 
an exhaustive statement of the law applicable to the circumstances 


of this cause and cites mamerous supporting decisions in various 
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Voss, 


— ⸗⸗ 
jurisdictions. (See, also, Callas v. Public Taxi Service, Inc., 292 
Ill. App. 399.) 

In the case at bar no negligence could be imputed to plaintiff 
because of his age, and therefore the only question before the jury was 
whether or not defendant was guilty of negligence which proximately 
contributed to the injury. The trial court evidently believed that 
the verdict was against the manifest weight of the evidence and promptly 
granted a new trial. Therefore, under the well recognized rule of law 
we are not disposed to disturb the court's order, no showing having been 
made that there was an abuse of discretion by the trial judge. 

The only other question argued by counsel in their briefs relates 
to the giving and refusal of several instructions, Inasmuch as any error 
that may have occurred in the giving or refusing of instructions will in 
all likelihood not be repeated, we consider it unnecessary to discuss 
‘them. 

Fer the reasons given herein the judgment of the Circuit court 
in granting a new trial should be affirmed. It is so ordered, 

JUDGMENT AFFIRMED. 


Sullivan, FP. J., and Friend, J., concur, 
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FRANK PATRYN, a minor, by 8 ) | < | 
JOSEPH PATRYN, next friend, i ae | 
Appellant, j es aime. 
i | APPEAL FROM CIRCUIT 
Vv 5 : 3 
: ; YY 4 | COURT, COOK coUNTY. 
Je Me ZACCARIA, Sica z ; — 
wee. 3} 302T.A. 84 


ER. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 


A suit to recover damages for injuries sustained by 
Frank Patryn, a minor. A jury returned a verdict finding the 
defendant not guilty and plaintiff appeals from a judgment 
entered upon the verdict, 

At the time of the accident, September 1, 1936, the 
minor was crossing from the west side to the east side of 
Damen avenue at a point 100 feet north of where that avenue 
intersects Ohio street, Defendant was driving his automobile 
on Damen aveme in a northerly direction and at the time of the 
accident was straddling the east rail of the north bound street 
car tracks on that avenue, The complaint charges that defend= 
ant's automobile "ran into, upon and against plaintiff." The 
minor testified that as he crossed the street he was half walking 
and half running and that when he reached a point about two or 
three yards from the east curb of Damen avenue he got hit by an 
automobile but that he did not know what part of the automobile 
struck him, The only adult witness for plaintiff, Esther Miller, 
testified that as the automobile approached close to the boy it 
Wade a sudden swerve toward the northeast, and that she “did not 
see the boy and automobile come together because the body of the 
car hid my view from it." Defendant testified that it was 


drizzling and raining at the time of the accident and when he 
first saw the boy he was three to five feet away from the car 
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Dus 
and was rumning across the street with his head down; that he, defend- 
ent, immediately applied the brakes and "stopped right there;" that 
the boy "bumped" into the side of defendant's car; that the boy was 
not in front of the front end of the car at any time. Plaintiff's 
as well as defendant's evidence shows that after the accident the 
boy was lying alongside of the left side of the automobile. isther 
Miller testified that “the automobile did not go past him.” While 
plaintiff claimed that it was a dry day, the overwhelming evidence, 
including a United States Weather Bureau report, shows that it was 
raining at the time. As plaintiff makes no contention in reference 
to the evidence it is unnecessary for us to refer to other testimony 
in the case, 
But two points are raised by plaintiff: (1) "The right 
of plaintiff to a fair trial was prejudiced by the court's refusal to 
allow plaintiff to fully interrogate the jury." (2) "The trial court 
erred in giving six instructions submitted on behalf of the defendant," 
We will first consider contention (2). It appears from the 
record that it is a custom of the judge who tried the instant case to 
tall counsel into chambers at the close of the evidence to consider 
the instructions offered by both sides; that the instructions offered 
in the instant case were considered carefully by the court and counsel 
and that the trial court asked each counsel to point out any specific 
objection he had to any given instruction tendered by the other side; 
that plaintiff's counsel objected to only two instructions offered 
by defendant; that the court then started to give further consideration 
to these two instructions, whereupon plaintiff's counsel stated: "I 
believe I will get a verdict anyway and I would rather the court 
wichdraw niy objection to them," In view of what transpired at the 
time of the consideration of the instructions it would be a grave 
injustice to the trial court and the defendant to permit plaintiff to 
now contend that the trial court committed error in the giving of 


certain instructions, 
As to point (1): Prior to the trial and before the jury 
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3 
was called to be interrogated on their voir dire examination plain- 
tiff filed the following petition: 

"Now comes the plaintiff by and through his attorney, and 
shows to the court that he has been informed that the above styled 
cause is being defendedby the London Guarantee & Accident Co. Ltd., 
and that said company is vitally interested in said cause, ani that 
he has been informed that the attorney who is actively defending 
the case is representing the insurance company in the matter, and 
that the claims attorneys of the aforesaid insurance company have 
discussed with counsel for the plaintiff the question of settlement 
of this cause, 

"Wherefore plaintiff asks leave of court to interrogate the 
jurors on voir dire examination as to whether or not any of them 
have any financial interest in or have ever been employed by the 
London Guarantee & Accident Co, Ltd. 


"i, J. Hamnigan (Signed) 
Attorney for Plaintiff 


"State of Illinois ) 
County of Cook ) SS 


“Marion J, Hannigan, being first duly sworn, on oath deposes 
and says that he has read the foregoing petition by him subscribed, 
and that the matters and things set forth therein are true according 
to the best of his knowledge and belief, 

‘tliarion J, Hamnigan (Signed)" 
(Jurat) 
Before a jury was called an order was entered denying the prayer 
of the petition, It is fundamental law that the right to a trial 
by a fair and impartial jury includes the right to have the jurors 
sworn and examined as to their qualifications and that it is error 
for the trial court to deny this right if properly requested before 
the jury is sworn, Where a trial court denies this right to a party 
to a suit a serious question might arise as to whether or not a 


judgment in the particular case could stand, but the jurors in the 
instant case were interrogated upon their voir dire examination, 
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The record, however, is silent as to the questions asked them, and 

is equally silent as to whether any peremptory challenges were 
exercised by plaintiff or defendant. For aught that appears in the 
record counsel for plaintiff may have been well satisfied with the 
twelve jurors sworn to try the case, at the time he accepted them. 
Indeed, it appears from the record that he was so satisfied he would 
"get a verdict anyway" that he withdrew his objection to certain in= 
structions offered by defendant, In support of plaintiff's contention 
that the court erred in denying the prayer of his petition, the case 
of Smithers v, Henriquez, 368 I11. 583, is cited, Defendant strenu- 
ously contends that the instant petition does not present nearly as 
strong a showing in support of the prayer as is disclosed in the 
Smithers case. While defendant's contention is not entirely without 
force, we think, under the ruling in the Smithers case, the trial court 
would have been justified had he permitted counsel for plaintiff to 
interrogate the jurors, in a circumspect way, to ascertain if they had 
any financial interest in or had ever been employed by the London 
Guarantee & Accident Co,, Ltd. Defendant argues that the company in 
question is an English company and that it would be extremely unlikely 
that any juror had a financial interest in it, and that plaintiff's 
attorney did not, in the petition or in any oral statement to the trial 
court, make any claim that any of its stockholders resided in Cook 
county, Illinois; that the denial of the request in the petition for 
leave to interrogate the jurors as to whether they had ever been en= 
ployed by the London Guarantee & Accident Co., Ltd., was not prejudicial 
because plaintiff's attorney had the right to question each juror in 
reference to his present and past employment and in this way ascertain 
if he was employed or had been employed by the Accident Company. 

supra, the court, after reviewing 
a number of cases in each of which the defendant contended that the 
trial court had committed reversible error in permitting plaintiff's 





counsel, during the examination of the jurors, to ask if any juror 
wes interested in a certain insurance company - naming the company 
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— 
defending the suit - held that to require a reversel it must appear 
that the rights of the defendant were prejudiced by the examination, 
and the court further held (p. 598): “There can be no difference 
in a court of justice between the rights of litigants to a fair trial 
* x #," Even-handed justice requires that in a case like the instant 
one it mist appear that plaintiff's rights were prejudiced by the action 
of the trial court in denying the prayer of the petition. Plaintiff 
makes no point that the verdict of the jury was against the manifest 
weight of the evidence, nor is the fairness of the jury's finding 
questioned in any way. How, then, can it be reasonably argued that 
plaintiff's rights were prejudiced by the action of the trial court in 
denying the prayer of the petition? Upon the oral argument plaintiff's 
counsel took the position that the trial court in denying the prayer of 
the petition deprived plaintiff of "a fundamental right," and that this 
- court must reverse the judgment, regardless of the merits of the case, 
We cannot agree with this contention. While, in our judgment, the 
action of the trial court constituted error, the judgment need not be 
reversed, because it appears that plaintiff was not prejudiceg thereby, 
As we have heretofore stated, had the trial court refused to allow 
plaintiff to examine the jurors as to their qualifications, a different 
question would have been presented for our consideration. 

The judgment of the Circuit. court of Cook county is affirmed, 

JUDGMENT AFFIRMED, 

Sullivan, P. J., and Friend, J., concur, 
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WILLIAM POLISCHUK, ' 
(Plaintiff-Respondent) i) i 
Appellee, ‘ j ; a) 
E, PERRY VAUGHAN and i.) | APPEAL FROM CIRCUIT 
CARL KUSTIN, io : ‘ 
Defendants. : j} COURT OF COOK COUNTY, 
J12021 ; 
E, PERRY VAUGHAN, , 302 1.A. 98 
(Defendant~Petitioner) ) 
Appellant. ) 


MR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


This case was tried before the court with a jury. The 
jury found defendant Carl Kustin guilty and assessed plaintiff's 
damages at the sum of $1,000, and further found defendant E, Perry 
Vaughan not guilty. The trial court immediately entered judgment 
upon each verdict, Thereafter defendant Kustin filed a motion to 
vacate the judgment as to him and to grant him a new trial, and 
plaintiff filed a motion that the judgment be vacated as to 
defendant Vaughan and that plaintiff be granted a new trial as to 
said defendant, The trial court then heard arguments in support of 
the said motions and thereupon entered an order setting aside the 
judgment against defendant Kustin and granting him a new trial, and 
setting aside the judgment as to defendant Vaughan and granting 
plaintiff a new trial as to said defendant. Defendant Vaughan 
(hereinafter called defendant) filed a petition for leave to appeal 
from the order granting plaintiff a new trial as to him, and we 
granted leave to appeal, 

The verified amended complaint alleges: 

"William Polischuk complains of E, Perry Vaughan and Carl 
Kustin, defendants herein, and alleges as follows: 
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"l, That he is a resident of the City of Chicago, County 
of Cook and State of Illinois, and has been a resident thereof for 
the past twenty-one years, 

"2, That on, to-wit: the 2nd day of June, 1937, Carl 
Kustin, defendant herein, filed or caused to be filed a verified 
petition in the Clerk's Office of the County Court of Cook County, 
Case No. 139231, wherein he alleged among other things that he 
believes that this plaintiff is insane or suffering under mental 
derangement and unsafe to be at large, and that the welfare of the 
said Carl Kustin and others requires this plaintiff's restraint or 
commitment to some hospital or asylum for the insane, and that the 
facts in the [case] can be proven by E. Perry Vaughan, whom he 
alleged to be a regular practicing physician having personal 
knowledge of said case, and prayed that a warrant be issued for 
this plaintiff. 

"3. That the said defendant, Carl Kustin, did on the 
2nd day of June, 1937, file in the Clerk's Office of the County 
Court of Cook County in the entitled cause hereinabove set forth, 

a certificate dated June 1, 1937, which was attached to the petition 
mentioned in the preceding paragraph which stated among other things 
that Dr. E, Perry Vaughan, defendant herein, on said date examined 
this plaintiff and believes him to be mentally deranged or insane 
and in need of institutional care and treatment, and stated his 
diagnosis of this plaintiff as paranoid praecox, 

"4, That the said petition, together with the said certifi- 
cate of the Doctor was filed, as aforesaid, and are in the files of 
the Clerk of the County Court of Cook County, and will be produced 
at the hearing of this cause, 

"5, Plaintiff alleges that the said defendant, Carl Kustin, 
filed the said petition, as aforesaid, well knowing that the allega- 
tions and statements made in said petition were utterly false, mali- 
cious and untrue; that the said defendant, Carl Kustin filed the 
certificate of the said E, Perry Vaughan, as aforesaid, together 
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— 
with the said petition, well knowing that the said E, Perry Vaughan 
did not examine this plaintiff as in the certificate alleged, 

"6, That E, Perry Vaughan, defendant herein, executed a 
certificate that he examined this plaintiff on June 1, 1937, and 
believed him to be mentally deranged or insane, and in need of 
institutional care and treatment, that the said E. Perry Vaughan 
executed the said certificate well knowing that the allegations and 
statements made in said certificate were utterly false, malicious and 
untrue and well knowing that he did not examine this plaintiff, 

"7. That the defendants, Carl Kustin and E, Perry Vaughan 
and each of them well knew that the said petition and certificate 
would be presented to the judge of the County Court of Cook County, 
that the judge of the County Court of Cook County would rely upon 
the truthfulness of the allegations in the said petition and certifi- 
eate and that upon the basis of the said petition and certificate 
the Judge of the County Court of Cook County would issue an order 
that a writ be issued and that this plaintiff would be arrested and 
confined and detained in the psychopathic ward of the Cook County 
Hospital and thereby deprived of his liberty and freedom, 

"8, That by virtue of the false, untrue and malicious 
allegations and representations made in the said petition and 
certificate by the defendants, Carl Kustin and E, Perry Vaughan and 
each of them the judge of the County Court of Cook County did cause 
this plaintiff to be arrested and incarcerated in the psychopathic 
ward of the County hospital on the 3rd day of June, 1937, and that 
this plaintiff was detained in ths /Dsychopathic ward against his will 
for a period of five days. ? 

"9, That on June 10, 1937, a hearing was had on the ine 
Sanity petition above mentioned in the County Hospital by a commission 
of physicians appointed by the County Court of Cook County, and that 
on said date the said commission appointed by the Court to determine 
the truth of the charges found that this plaintiff was not insane 
and discharged this plaintiff on said date. 
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"10. That the said Carl Kustin and ZH. Perry Vaughan filed or 
eaused to be filed the said petition and certificate without cause and 
for the purpose of wilfully, maliciously and intentionally causing this 
plaintiff to be arrested, incarcerated and detained without any reason= 
able cause; that the act of the said Carl Kustin and E, Perry Vaughan, 
as aforesaid, was wilful, malicious and intentional and was done for 
the purpose of injuring the reputation of this plaintiff, and for the 
Malicious and wilful purpose of causing this plaintiff to be incar- 
cerated as hereinabove set forth. 

"ll, Plaintiff further alleges that by reason of the acts of 
the defendants Carl Kustin and B. Perry Vaughan, as charged in this 
complaint the said defendants did unlawfully and improperly conspire 
te commit this plaintiff to a hospital for the insane contrary to 
section 28 of chapter 85 of Illinois Revised Statutes which section 
is as follows: 

"28, Conspiracy to commit person - Ill-treatment — Penalties, 
Any person who shall conspire to commit any person to any hospital or 
asylum for the insane unlawfully or improperly, or any person who shall 
receive or detain any insane person, contrary to the provisions of this 
act, or any person who shall maltreat any insane person, or any person 
who shall violate any provision contained in this act, shall be deemed 
guilty of misdemeanor, and, upon convietion thereof, shall be fined not 
exceeding one thousand dollars, or imprisoned not exceeding one year, 
or both, at the discretion of the court in which such conviction is had, 
(1893, June 21, Laws 1893, p. 140, Section 28.) 

"12, Wherefore this plaintiff alleges that by reason of the 
wilful, malicious and wanton acts and the unlawful conspiracy of the 
said defendants, Carl Kustin and E, Perry Vaughan, as aforesaid, this 
plaintiff was deprived of his freedom and his reputation in the 
community was ruined, and he suffered great humiliation and was 
compelled to undergo various tests for insanity against his will and 
he lost a great deal of time and was unable to attend to his business, 

"Wherefore this plaintiff claims damages against the said 
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— 
defendants, Carl Kustin and E. Perry Vaughan, and each of them in the 
sum of Fifty Thousand Dollars." 

The following are the three contentions raised by defendant: 

"I, The trial court allowed the motion of the plaintiff for a new trial 
as to the defendant, Dr. BE, Perry Vaughan, after a verdict of the jury 
finding him not guilty, under a clear and manifest misapprehension of a 
supposed controlling rule of law, II. The trial court erred in a matter 
of law as to the gist of plaintiff's amended complaint. III, The verdict 
of the jury finding Dr. E,. Perry Vaughan not guilty is in accord with 

the preponderance of the evidence," 

"The law is thoroughly established that motions for new trials 
are addressed to the sound judgment of the trial judge and his action 
thereon will not be reversed except in case of a clear abuse of such 
discretion, which must be affirmatively shown; Berggren v. Travelers’ Jns, 
Co., 231 Mass, 173, 120 N. B. 402; Graeger v, Hager, 275 Mich, 363, 266 
Ne. W. 382; Rossman v, Newbon, 112 N. J. L. 261, 170 Atl. 2303; Marks v. 
Brown, 138 Minn, 405, 165 N. W. 265; Wayme Sewer & Drain Co, v, Ward—Cowan 
Const, Co., 195 Ind. 75, 143 N. E. 2903 Hastings v. Brooklyn Life Ins, Co,, 
138 N. X. 473, 34 N. E. 2893 Miller Brewing Co. v. City of Milwaukee, 155 
Wis, 81, 143 N. W. 1066. It further appears to be the rule that reviewing 
courts are more reluctant to interfere with the grant of a new trial than 


with the refusal te set aside the verdict; Ten Cate v. Sharp, 8 Okla. 300, 
57 Pac. 645; Cochran v, Cochran, 29 Ky, L. Rep. 332, 93 S. W. 183; Bloch 


Queensware Co. v, Smith (lo,), 80 S. W. 592, 
"The rule as stated ‘is based upon the theory that the judge 


who tries the case, having the parties, their witnesses and counsel 
before him, with opportunity to observe their demeanor and conduct during 
the trial, and to note all incidents occurring during its progress likely 
to affect the result thereof, is better qualified to judge whether a fair 
trial has been held, and substantial justice done, than an appellate 
tribunal's; as held in Sharp v. Greene, 22 Wash, 677, 62 Pac. 147. 
"Previous to the enactment of the Civil Practice Act and section 
77 thereof, the award of a new trial was not a final order and hence not 
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reviewable. By the act it was designated as one from which an appeal 
might be allowed by the reviewing court upon a proper showing. We 
find that such rulings as have been made by our courts upon the 
proposition since sueh act became operative, have been founded upon 
the general trend of current authority as evidenced by the foregoing 
quoted decisions, and as stated in Tome v, Halsey, Stuart & Co,, Inc,, 
286 Ill, App. 169, wherein the court, in construing said section 77, 
said: ‘many decisions of courts where similar statutes have been 
enacted are cited to the effect that only where the trial court has 
abused its discretion or proceeded upon some clear or manifest mis- 
apprehension of a supposed controlling rule of law, will an order 
for a new trial be reversed, Even in such cases, decisions indicate 
that courts are reluctant to reverse, and their power to do so is 
seldom exercised.' This case is quoted approvingly in Wagner v,_ 
Chicago Motor Coach Co,, 283 Ill. App. 402, 

"It being the law that the trial judge is allowed a broad 
judgment in the granting of new trials, and that his action in so 
doing will only be reversed where it affirmatively appears that he 
has clearly and palpably abused his discretion in that regard, and 
with the complexity of grave questions which arose upon the trial 
of this cause, all of which were known to the trial court, and their 
possible effect upon the jury understood by him, to an extent and in 
a way which we cannot gather from the written record, we are of 
opinion that he was placed in a better position to judge whether or 
not substantial justice had been done by the verdict than could a 
reviewing court, and we cannot say, therefore, that such discretion 
was transcended or abused." (Couch v, Southern Ry. Co., 294 Iil. 


App. 490, 492, 493. See, also, Callos v. Public Taxi Service, ImCes 
292 Ill. App. 399, amd cases cited therein; Wagner v. Chicago Motor 


Goach Co,, 288 Ill. App. 402.) 
Plaintiff, in his written motion for a new trial as to 


defendant, set up the following grounds (inter : “l. Error 
of the trial court in permitting counsel for defendant Vaughan to 
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eross examine parties to the suit called by plaintiff for cross 
examination under Section 60 of the Civil Practice Act. 2. Kefusal 
of the court to admit testimony of a witness by the name of Barre 
3. The refusal of the court to give a specific instruction with 
reference to the proof required of a conspiracy. 4. The giving of 
instructions on behalf of the defendant Vaughan, 5. That the verdict 
in favor of defendant Vaughan was contrary to the greater weight of 
the evidence. 6, That the verdict of defendant Vaughan was contrary 
to law." 

Defendant argues that the trial court granted the new trial 
as to him upon the sole ground that the trial court assumed that the 
complaint charged a conspiracy between the two defendants and that 
under the complaint it would be impossible for one defendant to be 
found guilty and the other one found not guilty, and that this was 
"a clear and manifest misapprehension of a supposed controlling rule 
of law." Counsel in support of his argument does not fully quote the 
court's opinion in passing upon the motions for a new trial. As we 
read the opinion the decision of the court was not based entirely 
upon the said ground. The court states in his opinion: “But, it is 
a combination of things in the trial of this case which I feel caused 
the jury to arrive at a peculiar verdict." In licNulty v. Hotel Sherman 
Co,, 280 Ill. App. 325, 328, we saids "The Civil Practice Act being 
of recent enactment, the novel question presented is whether defendant's 
failure to prosecute a cross appeal precludes it from urging every 
ground and exception in the record entitling it to a new trial. The 
New York and New Jersey authorities cited by defendant hold, under 
similar circumstanees, that on appeal the reviewing court is not con 
fined to the ground upon which the decision below is based, but will 
consider every reason urged by the prevailing party which would entitle 
him to a new trial. (Wajdrony, City of Utica, 238 N. X. S. 401; Logan 
Vv. Guggenheim, 230 N. Y. 19; City of Buffalo v, DeBon, 249 N. X. 8. 
586; Wolfert v. Edison, 169 N. ¥. S. 484; Queen v. Jennings, 93 N. J. 
L. 353, 108 Atl. 3793 Sussman v. Yellow Taxi Cab Co., 7 N. J. Mise. 325, 
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145 Atl. 470.)" We further said (p. 331): "When an eppeel from such 
an order is allowed it will be considered the same as am other appeal 
under the provisions of the Civil Practice Act, The reason stated in 
the order for granting a new trial is not controlling, and when the 
whole record is brought up on appeal defendant should be allowed to 
urge any ground upon which it relied in the lower court to sustain 


the order or judgment. Accordingly, we hold that defendant herein 








may urge every ground and exception preserved in the record entitling 
it to a new trial," Any other rule would work a grave injustice to 
the party that obtained the new trial. In our view of this appeal we 
do not deem it necessary to pass upon the instant contention that the 
court misapprehended the law, 

Counsel for defendant argues that there is nothing in the evi- 
dence "that tends in the slightest to show that Dr. Vaughan was guilty 
of a conspiracy." We eannot agree with this contention. As this case 
will very likely be tried again we think it advisable to refrain from 
citing and commenting upon the evidence that bears upon the alleged 
conspiracy. We will refer, however, to certain general principles that 
govern cases where conspiracy is charged: "The law is settled that 
it is not necessary to prove that alleged conspirators came together 
and actually agreed, in terms, upon a common design and to pursue it by 
common means, It is sufficient if it be proved by facts and circum 
stances that they pursued, by their acts, the same object, one per— 
forming one part, another performing another part of the salle, so as 
to complete it with a view to the attainment of that same object, for 
under such a state of facts the conclusion would be justified that 
they were engaged in a conspiracy to effect that object." (People 
ex rel, Rusch v, Rivlin, 277 Ill. App. 183, 196.) It isa settled 
rule of law that when the fact of conspiracy is once established, 
any act of one of the conspirators in the prosecution of the enterprise 
is considered the act of all; and it is also settled law that actual 
proof of a conspiracy cannot, in the nature of things, usually be made, 
and that often it must be inferred from proof of the acts of the 
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9 
parties and circumstances in comnection therewith, The statute provides 
(Ill, Rev. Stat. 1937, chap. 85, sec, 28): “Any person who shall con- 
spire to commit any person to any hospital or asylum for the insane 
unlawfully or improperly * * * shall be deemed guilty of a misdemeanor, 
and, upon conviction thereof, shall be fined not exceeding one thousand 
dollars, or imprisoned not exceeding one year, or both, at the dis- 
eretion of the court in which such conviction is had." Defendant argues 
that the evidence shows that "there is absolutely nothing in the record 
tending to show that his [defendant's] conduct was not absolutely honest 
and bona fide." If our conclusion as to the last contention of defend- 
ant is justified by the evidence, it would follow that the instant 
argument is without merit, 

Defendant contends that the verdict of the jury as to defendant 
Vaughan was supported by the preponderance of the evidence, We believe 
that under all the facts and circumstances in evidence we would not be 
justified in holding that the trial court would have clearly and palpably 
abused his discretion had he held te the contrary. One of the grounds 
assigned by plaintiff in support of his motion for a new trial was "that 
the verdict in favor of defendant Vaughan was contrary to the greater 
weight of the evidence," While, as we have heretofore stated, we do 
not deem it advisable to cite and comment upon the evidence, we feel 
justified in stating that there are certain mountain peaks in the evi~ 
dence that support plaintiff's charge against the defendants and that 

cannot casily be disregarded, 
| After a careful consideration of defendant's petition we have 
reached the conclusion that the trial court was justified in concluding 
that justice would be best served by a retrial of the instant cause, 
and the order of the Circuit court of Cook county granting plaintiff 
a new trial as to defendant Vaughan is affirmed. 


ORDER GRANTING PLAINTIFF A NEW TRIAL As 
TO DEFENDANT VAUGHAN AFFIRMED, 


Sullivan, P. J., and Friend, J., concur, 
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MR. JUSTICE SCANLAN DELIVERED THY OPINION OF THS COURT. 

A jury returned a verdict in favor of plaintiff and 
assessed her damages at $3,500. The receivers of the Chicago 
Surface Lines, defendants (hereinafter called appellants), appeal 
from a judgement entered upon the verdict. At the conclusion of 
plaintiff's evidence the latter voluntarily dismissed the case 
as to all of the defendants save appellants. 

On April 30, 1935, plaintiff was a passenger on a west 
bound 79th street car of the Surface Lines. She was seated in 
the third seat from the rear, on the right hand side of the car. 
The accident in question occurred about 7 or 7:50 peme, when it 
was still daylight. The streets were dry. There are two street 
railway tracks on 79th street, one for west bound and the other 
There are also two street railway tracks 


for east bound traffice 


on Ashland avenue, one for south bound and the other for north 


pound traffic. From curb to curd Ashland avenue is approximately 


0 feet wide, and from puilding line to building line it is 
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2 
approximately 101 feet wide. When the west bound 79th street car 


arrived at Ashland avenue it stopped at the usual stopping place, 
with the front end of the car about even with the east building line 
of that street. About the same time a south bound street car on 
Ashland avenue came up to the intersection and stopped with its front 
end about even with the north building line of 79th street. After 
the west bound 79th street car had discharged and taken on passengers 
it proceeded across the intersection, and when the front end of the 
car had reached a point on a line with the building line on the west 
side of Ashland avenue or beyond it, a south bound motor truck ran 
into the extreme rear end of the street car - “the rear end of the 
rear platform" - with such force that it “ripped the rear end of the 
street car off." The foree of the impact caused plaintiff to be 
“thrown forward and backward and then out on the aisle," and she sus- 
tained the injuries for which she sued. The truck was made up of 
two units: one consisting of the cab and motor; the other, the 
trailer. The trailer was about eighteen feet long, six and one-half 
feet wide, and about ten feet high The first unit weighed a ton 
and a half, and the trailer three and one-half tons. Four and one-half 
tons of merchandise was carried in the trailer. The complaint charged 
that the motor vehicle or truck at the time in question was in the 
possession and control of defendants Globe Cartage Company, Inte, a 
corporation; Clarence Clark and Charles Seng. Defendant Clark, who 
was called by plaintiff as a witness under section 60 of the new 
Practice act (Ill. Reve State 1937, chap. 110, par. 184), testified 
that at the time of the accident he wes driving the moter truck and 
that defendant Seng was operating the trucks 

‘Plaintiff's case against appellants was based upon the theory 
of fact that the west bound 79th street car entered the intersection 


while the traffic light for west bound traffic wes amber or red. 


Appellants' theory of fact was thwt the street car entered the inter- 
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36 
section when the traffic light showed screen for west bound traffie 
and that it had proceeded a considerable distance over the inter- 
section before the light changed. 

The jury, therefore, had but one material question of fact 
to determine, viz: Did the west bound street car start to cross 
the intersection while the traffic light was amber or red for west 
bound traffic? Appellants strenuously contend that the juryts finding 
upon this atten is against the clear and manifest weight of the 
evidence. Counsel for both sides have made able and exhaustive 
arguments as to the credibility of the witnesses whose testimony 
bears upon the instant question and the weight that should be given 


their testimony. Disinclined as we are to reverse a jury upon its 


or finding upon any controverted question of fact, we feel, after a 


very careful examination of all the evidence bearing upon the ultimate 
question of fact, that it is our duty — the instant oon ten tã on· 
We find that the testimony of four witnesses tends to support plain- 
tiff's theory of fact. One of the witnesses was defendant Clark, 

who was called by plaintiff under section 60 of the new Practice act. 
We further find that the testimony of ten witmesses supports appel- 
lants' theory of fact. In reaching our conclusion we have given due 
consideration to plaintiff's argument that some of the witnesses 


testifying for appellants were employees of the Surface Lines. We 


find foree in the argument of appellants that they were prejudiced 
Poll - ~ 


a 


by the action of plaintiff in voluntarily dismissing the case as to 
defendants Globe Cartage Company, Inc., Clarence Clark and Charles 
Senge Plaintiff voluntarily dismissed the cause as to the said 
defendants at the conclusion of plaintiff's evidence, when no motions 
had been made by any defendants. Plaintiff had made out a prima facie 
case of gross negligence against the driver of the motor truck, and 
while she had a right to dismiss her cause as to any of the defend- 


ants, we are forced to the conclusion that her action in that regard 
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unduly influenced the jury in determining the material question of 
fact in the case. It is conceded, of course, that plaintiff was not 
guilty of any negligence; and that she was at least entitled toa 
verdict against the Surface Lines or the defendants who owned or 
controlled the motor truck is beyond dispute. When three of the 
defendants were dismissed from the cause, if the jury found the 
Surface Lines not guilty plaintiff, with a clear right of action 
against one or more of the original defendants, would have lost her 
suit as to all defendants. With such a situation confronting them 
the jury would be prone to consider thee vidence in a light favorable 
to plaintiff. As this case will very likely pe tried again we refrain 
from commenting upon the evidence pearing upon the ultimate question 
of fact. 

Several times, in her brief, plaintiff seems to argue that 
even if the street car entered the intersection when the light was 
green for west bound traffic, nevertheless, the jury would have been 
justified in finding that the motorman, in the exercise of proper 
care, had an opportunity to see the on-coming motor truck in time to 
avoid the collision and that he was negligent in that regard, and 
plaintiff, by reason of such negligence, was entitled to recover. It 
is a sufficient answer to this argument to say that if we are correct 
in our conclusion that appellants theory of fact, that the street ear 
entered the intersection when the traffic light showed green for 
west bound traffic and that it had proceeded a considerable distanee 
over the intersection before the light changed, was sustained by the 
clear and manifest weight of the evidence, there can be no reasonable 
basis for plaintiff's argument. ven witnesses for plaintiff testi- 
fied that the front end of the west bound car was past the building 
line on the west side of Ashland avenue at the time the motor truck 
struck the rear end of the street car, and that the motor truck was 


a little to the west of the south bound tracks on Ashland avermme at 
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the time that it struck the street car. As one of the witnesses 
for plaintiff testified, “Had the car gotten by another foot, 
there wouldn't be an accident." There was a safety island to the 
west ls bound track on Ashland avenue, and defendant 
Clark/that at the time of the impact the rear end of the street 
car was west of the safety island, “just two or three feet.* ‘hen 
Clark was first called as a witness he testified that at the time 
of the impact “the truck was going around 18" miles an hour. When 
he was later called as a court's witness he testified that when he 
Was within one or two feet of the street car he “was traveling at 
5 or 6 miles an hour.* 

Appellants argue that “the alleged negligence relied upon, 
even if proved, was not the proximate cause of the accident," and 
that we should reverse, without remanding, the cause. iIn support 
of this contention appellants argue that “the act complained of, 
if proved, did nothing more than furnish a condition by which the 
injury was ma.de possible by the subsequent independent act of a 
third person which in no manner flowed fram the act complained of 
put which was given an opportunity to operate through the occasion 
furnished by the act complained of. in such case the act which 
merely created the condition was not the proximate cause." We find 


no merit in this contention. ‘The principle of law invoked does not 


apply to the facts of the instant case. While the alleged negligent 


act of the defendant must be the cause which produces the injury it 


need not be the sole cause, or the last or nearest cause. It is 


sufficient if it concurs with some other cause acting at the same 


time, which, in combination with it, causes the injury. Plaintiff 


produced evidence tending to prove that the Surface Lines and also 


the parties who owned or controlled the metor truck were guilty of 


y of fact the negligence of each of 


injuries. ‘See Mahan v. Richardson» 


the same contention raised 


negligence, and under her theor 
the parties combined to cause the 


284 Ill.» Appe 493, 498 499» 500, where 
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by the instant appellants is discussed and determined. 

We find no substantial merit in the further contention of 
appellants that “there was error in the giving, refusal, and 
modification of instructions." 

The judgment of the Superior court of Cook county is 
reversed and the cause is remanded for a new trials 


JUDGMENT REVERSED AND CAUSE 
REMANDED FOR NEW TRIAL. 


Sullivan, Pe Joy and Friends, Jey concurs 
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MARTHA BHRENWERTH, ) fon 
etce ry . £ — 
Appe Lee, 
— — PPEAL FROM CIRCULT COURT, 
Ve we f | % 
— COOK COUNTY. : 
CARRIE MOOG, fv : ae We ae 
Appellant. 8021.4. 114 


MRe JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 

Appeal by Carrie Moog, petitioner (hereinafter cal led 
appellant), from a final order denying her "motion and petition 
and amendment to the petition" to quash the capias ad satisfaciendum 
issued * @ suit entitled Martha Ehrenwerth, Nxecutrix, etce v. 
Carrie Moog, wherein a judgment for $1,738.17 was entered against 
appellant. She did not appeal from the judgment, and after a 
capias ad satisfaciendum had been issued paid on account of the 
judgment the sum of $1,020. 

Appellant bases the instant appeal upon the following 
grounds ¢ 

“(a) The finding and order are void for the reason that 
the decree and judgment run in favor of Martha Ghrenwerth, Executrix 
of the last Will and Testament of William Rohlf, deceased, whereas 
no summons or service of the same was ever issued or served in the 
name of Martha ihrenwerth, Executrix of the last Will and Testament 
of William Rohlf, deceased, against Carrie Moog, the defendant. 

"(b) That the finding and order are void for the reason 
that the original summons was issued in the name of William Rohlf 
as plaintiff, and was not served upon the defendant, Carrie Moog, 
until after the death of the said William Rohlf and without the 
substitution of any party plaintiff in the place and stead of 


William Rohlf, plaintiff and without the issuance of = summons in 


the name of such substituted party plaintiff. 
“(¢) The finding and order are void for the further 
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reason that the finding of malice in favor of the plaintiff, Martha 
Shrenwerth, Sxecutrix of the last Will and Testament of William 
Rohlf, deceased, and against the defendant, Carrie Moog, was 
erroneous in that the charge of fraud, deceit and malice, charged 
by the said William Rohif, was personal to the said William Rohlf, 
and did not transfer, inure or survive to the benefit of the said 
substituted party plaintiff. 

"(d) hat there are no allegations of fact sufficient to 
show that the substituted plaintiff, Martha Shrenwerth, Sxecutrix 
of the last Will and festament of William Rohlf, deceased, was 
injured by the fraud and deceit of this defendant as alleged in the 
complaint. 

“(e) ‘he law requires before any writ for imprisonment shall 
issue that a demand shall be made upon the defendant for payment of 
the judgment in question and in addition thereto an affidavit must 
pe filed showing that the defendant has property and money sufficient 
to satisfy said judgment and refuses to deliver the came to the 


judgment creditor, none of which requirements have been complied 


with in this causee Therefore, no writ of capias ad satisfaciendum 
should have been issued herein. : 

"(?) That the court erred in not entering a finding in this 
cause upon an accounting as prayed in the complaint filed herein. 


"(g) That the decree entered herein does not find that 
malice is the gist of this action as required by the statutes of 


this State, there being no special finding of the court to that 


effect." 


Points (a) and (b) may be considered together. There is 
no merit in either contention. William Rohif was the original 


plaintiff, and the summons was issued in his name and was served 


death of Rohlf and before the substitution 
nt iff. The 


upon appellant after the 


of Martha Bhrenwerth, executrix of his estate, as plai 
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234 
court had jurisdiction of the subject matter of the complaint and 
obtained jurisdiction of the person of appellant by her voluntary 
appearance to the merits after the substitution of the executrix as 
party plaintiff. Appellant made no objection to the summons and 
filed an answer to the complaint. The cause was referred to Master 
in Chancery Bley, and appellant and her witnesses appeared before 
the master and gave testimony bearing on the merits of the cause. 
She filed written objections to the master's report. Uvon her 
motion an order was entered by the court allowing her objections to 
stand as exceptions to the master's report. Her — argued the 
exceptions wefore the court. She and her counsel were present in 
court at the time of the entry of the decree. In view of these facts 
it is idle to argue thet appellant did not submit her person to the 
jurisdiction of the court. “While a defendant may stand on all his 
legal rights and require all the forms of law to be pursued before 
he can be required to answer, in a case of which the court has 
general jurisdiction he may dispense with the process altogether, 
waive irregular process and appear in the case. (Mitchell v. Jacobs, 
17 Ill. 2353 Coleen v. Figgins, Breese, 19.) Where a defendant is 
in court and attempts to make a defense which can only be sustained 
by an exercise of jurisdiction the appearance is general, whether 


it is in terms limited to a special purpose or note (People Ve 


Southern Gem Cov, 532 Ill. 570; City of Rock Island v. Chippiannock 


Cemetery Ass'n, 328 ide 236.) Appellant's conduct, as above stated, 
constituted a general appearance on his part, and he cannot now be 


heard to claim that the court did not have jurisdiction of his 


person. Price ve Pittsburgh, Ft. iayne and Chicago Railroad COe» 


AO 111. 44." (Brown v. VanKeuren, 540 Ill. 113, 122.) The decision — 


in Mitehell v. King, 187 Ill. A452, cited by appellant, is based upon 
facts entirely different from the facts found in the instant cases 
As to point (e), appellant contends that the right of action 


t 
was entirely personel to the original plaintiff and that upon Rohlf'ts 
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death the suit abateds There is no merit in this contention. ‘The 
suit was for the fraudulent and malicious conversion of personal 
property, and survived both by statute and by operation of lawe 

The death of Rohlf was duly suggested and the executrix was sub- 
stituted as party plaintiff. In Geiger v. Merle, 360 Ill. 497, 

the suit was in equity to set aside a deed alleged to have been 
procured by fraud. The original plaintiff died after suit was 
prought end it was contended that the suit wholly abated. In 
holding adversely to this contention the Supreme court said (ppe 
509-510): "The action was within the general jurisdiction of equity 
pecause of the charge of fraud. Et was not a special statutory pro- 
ceeding, though it asserted statutory rights. 

“An abatement, in the sense of the common law, is an éntire 
overthrow or destruction of the suit, but in equity an abatement 
signifies only a present suspension of all proceedings in the event 
of the death of one ef the parties. (Storyts Eq. Pl. (10th ed.) sec. 
3543 1 Re Ge Le pe 206) Section 10 of the act on abatement provides 
\that if there is but one plaintiff, petitioner or complainant in an 
action, proceeding or complaint, in law or equity, and he shall die 
before final judgment or decree, such action, proceeding or complaint 
shall not on that eecount abate if the cause of action survive to the 
heir, devisee, executor or administrator of such decedent, but any 
of such to whom the cause of action shall survive mays by suggesting 
such death upon the record, be substituted as plaintiff, petitioner 
or complainant and prosecute the ‘same as in other cases. (Cabili's 
Stat. 1933, pe 425 Smith's Stet. 1935, p» 74.) ‘if the cause of 


action survive to the heir, devisee, executor or administrator of 
such decedent! this action is included within the foregoing section. 

“It is contended by counsel for appellants that the action 
is so entirely personal that it could not be transferred to the 


personel representative of the deceased party in interest, and that 


such is one of the tests of whether an action survives. Section 
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123 of the act on administration of estates provides that in addition 
to the actions which survive by the common law the following shail 
also survive: Actions of replevin, actions to recover damages for 

an injury to the person, (except slander and libel,) actions to 
recover damages for an injury to real or personal property, actions 
against officers for misfeasance, malfeasance or non-feasance of 
themselves or their deputies, and all actions for fraud or deceit. 
(Cahill's Stat. 1933, p. 65; Gmith's Stat. 1933, PPe 100, 101.) © 
Counsel for appellee contend that the action here is included within 
the words ‘ali actions for fraud or deceit. Counsel for appellants 
contend that these words refer only to the common law action, and, 
even admitting that fraud is the gist of the action, the suit is not 
an action for fraud. The word ‘allt is comprehensive and might 
indicate the legislative purpose not to confine the right of survival 
to one kind of action under the common law founded on tort and seeking 
damages but to embrace all actions under those subjects. It is, 
however, unnecessary to decide whether the action properly comes within 
that statute, for, being an action within the general jurisdiction of 


equity» and fraud being the gist of the action, it does not die with 


the person. (Warner v. Flack, 278 Ill. 303.) The bill of revivor 


was unnecessary under the statute. fhe death of the party was 


sufficiently suggested of record, and the action did not abate and 

was properly continued by the administratrix of the estate of the 
original complainant." The Geiger case was decided in 1935. Paragraph 
125 of the Administration act (111. Reve State 1957, chaps 3), which 
pertains to “Actions Which Survive," contains the following words 


(secs 123), “or for the detention or conversion of personal property." 


As to point (4), appellant argues that “the representations — 
in the case under discussion were not made to Martha Bhrenwerth, 
either personally or as Bxecutrix of the Last Will and Testament of 


William Rohlf, deceased, if such representations were ever united 
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they were made to Rohlf, they were personal as to him and the 
representations did not survive to anyone after his death. Surely 

even if Shrenwerth did, as she was required to do, after the 
suggestion of death, file an amended complaint, she could not allege 
fraud and deceit, for she was not the injured party." This seems to 

be an argument in support of point (c). fhe original complaint 

charged that appellant procured from William Rehif the sum of 
$1,612.53, by the exercise of fraud and undue influence and in vio- 
lation of the fiduciary relation which she cecupied toward him. 

It further charged that the false representations were made to Rohlf, 
and the master, in the trial court, found “that on June lst, 1936, 

the defendant procured from William Hohlf the sum of Two Hundred Ninety 
and 13/100 Dollars and on June 23rd, 1936, the sum of One Thousand 
Three Hundred Twenty-two and 40/100 Dollars, both by the exercise of 
fraud and undue influence and in violation of the fiduciary relation 
which she occupied towards him; that she wrongfully, fraudulently and 
maliciously converted said sums amounting to One Thousand Six Hundred 
Twelve and 53/100 Dollars to her owm use and is wrongfully, fraudulently 
and maliciously withholding the same from the plaintiff, executrix." 

As the present action survived to the executrix she stood in the 

shoes of Rohlf. There is no merit in the instant point. 

As to point (e), appellant contends that before the capias 
can properly issue, demand must be made upon the defendant for payment 
of the judgment and the application for the wit must be supported 
by an affidavit. There is no merit in this comtention. The decree 
in the instant case sounded in tort, and malicious fraud was the gist 
of the action. Weither demand nor application for the writ supported 
by an affidavit was a prerequisite to the issuance of the writ. in 
all actions where malicious fraud is the gist of the action 6 writ 
(See Field & Coe v. Freed, 269 Til. 


issues as a matter of course. 


558; People v- Walker, 286 Ill. 541; In re Pet'n of Blacklidge, 
359 Ill. 482, 486; Lipman v. Goebel, 357 Ili- 315.) The fact that 
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*7 
a decree does not expressly provide for the issuance of a writ of 


Gapias ad satisfaciendum does not preclude the issuance of the writ 


where the gist of the action is the perpetration of a malicious 
freud although the action is in form one for eguitable relief. 


(Corwin ve Tillman, 255 Ill. App. 230. Gertiorari denied by the 
Supreme court, 256 Ill» Appe xxxvii.) 





There is no merit in point (f)», wherein appeliant contends 
“that the court erred in not entering a finding in this cause upon 
an accounting as prayed in the complaint filed herein." It is 
sufficient to say that this is not an appeal from the deeree in the 


original cause. 
We find no merit in point (g)») wherein appellant contends 


that the decree entered in the original cause “does not find that 
malice is the gist of this action as required by the statutes of 
this State, there being no special finding of the court to that 
effect." As te the contention that the master made no special finding 
that malice was the gist of the action, we note that appeliant has seen 
fit to omit from the record the master's report, although we find in 
the record her objections to the report. In her fourth objection she 
complains that the master erred in finding "that the defendmt procured 
from William Rohlf the sum of ©1612.55 both by exercise of fraud and 
undue influence and in violation of the fiduciary relatio which she 
eccupied toward him and that she wrongfully, fraudulently and mali- 
ciously converted said sum to her owm use, and so withholding the same 
from the plaintiff, executrix." The decree follows, apparently, the 
master's report, and finds, inter alia: 

“17. That on June lst, 1936, the defendant procured from 
Willdem Rohlf the sum of Two Hundred Ninety and 13/100 Dollars and 
on June 23rd, 1936, the sum of One Thousand Three Hunéred Twenty-Two- 
and 40/100 Dellars, both by the exercise of froud and undue influence 


and in violation of the fiduciary relation which she occupied towards 


paid 
him; that she wrongfully» fraudulently and maliciously converted sai 


ty Bate. ae jae aC * eee * oo a Was, ¥ * 
at VPN — 
J — 











te ¢ftw 2% eonavaat oft wot od ivorg 88 ton aba | 


tite ext To edravvet add ebslootg tow rood 3 toate tia 
avolsiiem 2 %d wohtartoyxed aft ai V — —* 


+ tkhex ofdatinpes cot ene mot mk af te a i 

oid wd botmeb Beseotgeod 088 sqqA «LIT OOS qgemet sv mhwtoS) 

Cd bbveex squd s Ler eee — regs 

abnedmes rlteqgs siewente y(t) tettog wk otsom or ei ovedw? 

ogy eaman aidd mi ontbal? « gntedno tom at bette revo eds” tel 
aided “ saterer belt? dmiaiqewo ed? at doyetq as geids 











abowtneo imaileqga mietorw J tniog mi ditem om Balt ow >. rw - 
gatd Seti ton ases” eauso Lantgite off ak — 
deo aedudata afd yd botinpet ae moldoa ehid W. tz odd eb oohsa 





re a re a ny —— 
eda reiieetdo dium? xref mi «ttoger edd of. swotdootde tat brace eat 
















J bewoorg fonbrotes add dads" gueit heren mt dunns sedaem edd todd emt 
| bse buen? 2 catoroxe yhslied SB SLL) To ned eM “Lites aekEEAN aNd 
ein doldw mlieiet yseteuShi ed? 16 molvafotv ai bate somos tins cuba 
when bie YLtaekubwext listener ede taste — — 

— odd gukbLodds tw ea bua 4OON mv tes Od se Shoe bodtevASD ole 
— ioe eewoLfo® vstosh eff “.xksduoexe — XRE orl⸗a⸗ et 
| 2 1BiLe Sedah gabalt oma 4stoqot a'tedeam 
bee etallod CONNEE bre Wort! berbmmlt owt Yo mud eds Lfot mebft! 
(OWEN Snow? GexdnMT sod? Sueewost om to oma odd Yoeet voce id 
_ Samet auden br umes Yo: SURO ed yM itvod” «exai.ton OOH G8' m 


-8< 

sums amounting to One Thousand Six Hundred Twelve and 53/100 
Dollars to her own use and is wrongfully, fraudulently and 
maliciously withholding the same from the plaintiff, executrix. 

"18- That William Rohlf never made a gift of any of his 
stock or money to the defendant. 

"19. That in respect of the money claimed by the defendant 
to have been retained by her father out of the proceeds of the second 
sale of stock, and also of the money alleged to have been returned to 
him from time to time in small sums, the defendant should not be 
given any credit. She made no such claims in her verified answer, 
The repeated averments in her answer that she never received or re~ 
tained any money from her father, are knowingly false and fraudulent 
in respect of material matters in issue. Her testimony relative to 
the money she claims was retained or returned to her father and as 
to what he did with it, does not bear the ear-marks of truth. She 
is neither corroborated in respect of it by any witness nor by any 
fact or circumstance in evidence. 

"20. That the defendant's testimony as to this money is 
unworthy of belief and that it should be disregarded, and that she 
is chargeable with the entire amount of the proceeds of the sale of 
the stock, and is not entitled to credit for amounts which she can 
neither specify nor prove." | 

fhe decree further finds that Rohlf, at the time of the © 
transactions with eppellant, “was feeble and impaired poth in mind 
and body due to his age and was senile, weak, forgetful and childish," 
and there is sufficient in the record to show that appellant + ook 
advantage of the condidion of her father to defraud him of moneys 


pelonging to hime 
All of the points made upon the present appeal are of a 


ite oe t of the Circuit court of Cook county is a just 


one and it should be and it is affirmed. —— * 


Sullivan, Pe Jo, and Friend, Je, concure 
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302 I.A. 114* 


MR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 

ADDITIONAL OPINION UPON PETITION FOR REHEARING, 

/ In a petition for rehearing filed by appellant, her 
counsel argue that Mitchell v. King, 187 I11, 452, is directly 
in point and sustains appellant's contention that the finding 
and judgment order in the original case are void, and we are 
asked by counsel to reconsider that case, The writer of this 
opinion was one of the attorneys for the appellee in that case 
and is familiar with the facts contained therein and the opinion 
of the Supreme court. ‘There four summonses were issued, none of 
which was served, Plaintiff, John ilitchell, died on February 
19, 1898, two years after the issuance of the fourth SUMMONS « 
The suit was in assumpsit and survived to the plaintiff in error 
as executrix, but the death of John Mitchell was not suggested 
nor the executrix substituted as plaintiff, On Aygust 5, 1898, 
a fifth summons was taken out in the name of the deceased plain- 
tiff, returnable at the September term, 1895, and this summons 
was served on the defendant on August 18, 1898. Nothing was done 
at the September term, but at the October term Bridget Mitchell, 
executrix of the deceased plaintiff, appeared and suggested his 
death upon the record, and it was ordered that the cause proceed 
in her name, Then the defendant, who had not appeared, was 
defaulted, the plaintiff's damages were assessed at $8,000, and 
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judgment was entered for that amount and costs. On November 2l, 
1898, “the defendant entered his appearance for the purpose of a 
motion to vacate the judgment, and moved the court to vacate and 
set aside the same." This motion was in the nature of a writ of 
error coram nobis, On the hearing of the motion it was shown that 
John Mitchell had been dead for some time when the summons of 
August 5, 1898, was sued out and served upon the defendant. The 
Supreme court held that under the statute the suit was not destroyed 
by the death of Mitchell and the executrix had the privilege of 
suggesting his death and being substituted as plaintiff so as to 
continue the suits but the court further held that the statute did 
not authorize the court to proceed without a plaintiff and did not 
authorize any action to be taken until the death was suggested and 
the legal representative substituted; that "in every suit there 
mast always be a plaintiff, a defendant and a court," and the judg- 
ment of the Appellate court reversing the judgment against the 
defendant, King, was affirmed, In the instant case, as appears from 
our opinion, the appellant, after the substitution of the executrix 
as party plaintiff, voluntarily appeared, in person and by counsel, 
and defended the suit. We repeat what we said in our opinion, that 
the ruling in Mitchell v, King is based upon facts entirely different 
from the facts in the instant case and does not support appellant's 
position, 

The petition for rehearing is denied, 

REHEARING DENIED, 

Sullivan, P. J., and Friend, J., concur, 
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MRe JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 

This action was tried by the court without a jury, there 
was a finding for plaintiffs in the sum of $225, and defendant 
appeals from a judgment entered upon the finding. 

Plaintiffs' statement of claim alleges: 

“1. Plaintiffs allege that between the date of September 
12, 1936, and September 30, 1936, the plaintiffs paid to the 
defendant, by and through the duly authorized agent and servant 
in that behalf, the sum of Six Hundred (5600.00) Dollars, said 
payments being as follows: September 12, 1936, the sum of $300.00; 
on September 29, 1936, the sum of $200.00; and on September 30, 1936, 
the sum of $100.00; $300.00 of said sum of $600.90 was to be held by 
the defendant and to be used in the following manner: $150.00 to be 
paid to one, F. Wendt, in full payment of his bill for services 
rendered in connection with the property at 3339 S. Mosspratt Street, 
and the balance of $150.00 to be paid to one, Frank Krolik, in pay- 
ment of his bill for services rendered in connection with the 
property located at 3339 S. Mosspratt Street; all of which is set 


forth in a receipt executed by the defendant, which receipt is in 


words and figures as follows: 
| "'September 30, 1936 


"Received of John Wielgosiak 
One Hundred and no/100 - - <- = Dollars 
To be applied on account of Wendt - 


Raising bill. 
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"BEST BUILT CO. 
"$100 200 B. BROTMAN* 


on the reverse side the following: 


"tPrevious Paid - $200.00 for cemt. man 
and House Raizere 


All Total - $300.00t 

"2e Plaintiffs further allege that there has been 
returned to the plaintiffs from one, Be Brotmany, who, on the dates 
aforesaid was an agent of the defendant, the sum of $75 600 out of 
said $300.00, to be held in escrow as aforesaid, leaving the sum 
of $225.00 in the hands of the defendant to be applied by the 
Gefendant in the manner hereinbefore set forth, as was agreed. 

| "3. Plaintiffs further allege that defendant has failed 
and refused to apply said moneys in accordance with the agreement, 
and that on the contrary, the said defendant has maliciously, wil- 
fully and unlawfully converted said moneys to its own use@e 

"4. Plaintiffs further allege that they have made numerous 
attempts upon the defendant to either pay said money, in accordance 
with the agreement hereinbefore set forth, or to return said moneys 
to the plaintiffs, but that the said defendant has refused and 
failed so to do, and still persists in said refusal. 

“Wherefore, plaintiffs bring this suit for the return of 
said sum of $225.00 converted by the defendant to its own use, as 
hereinabove set forthe" 

Defendant's verified defense states: 

"1, As to paragraph 1 of the Statement of Claim, defendant 
has no knowledge as to whether plaintiff made the payments in the 
sums and on the dates as set forth therein. Defendant states that 


it received $275.00 on September 12, 1956, $150.00 on September 30» 
said payments were received 


1936, and $100. on October 1, 19563 
endant 


on account of the labor and material being furnished by the def 


to the building of the plaintiffs at the times and during the period 
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covered thereby. The said payments were collected by the salesman 

ef the defendant, B. Brotman, who was the salesman on the said 
account at said time. 

“2. Defendant denies that $300.00 of the sums veceived by 
the defendant were to be used as set forth in paragraph le Defendant 
has no knowledge of the alleged receipt set forth therein. Defendant 
states that B. Brotman was merely a salesman of the defendant author- 
ized to solicit business for the approval of the defendant. Said 
Be. Brotman was not authorized to give such an alleged receipt nor 
was he authorized to receive any payments from customers of the 
defendant for the purpose of paying them to third persons, other than 
this defendant, his employer. Defendant states that it had no 
knowledge of the said alleged receipt at the date it bears or until 
a long time thereafterward, during to-wit 1937, after the defendant 
had completed furnishing its said labor and material. 

"3. The promise to make payment to a third person other than 
this defendant in the said alleged receipt was without cosideration 
as far as this defendant is concernede 

"4, Defendant has no knowledge of the matters set forth in 
paragraph 2 of the stetement of claim except as it is informed there- 
bye Defendant states that such a repayment was without the knowledge 
or authority of the defendant. 

"5, Said B. Brotman, ceased to be employed by the defendant 
during to-wit November, 1936. 

“6, Defendant denies that it has maliciously, wilfully and 
unlawfully converted said monies to its om use ad denies that it 
had any agreement to apply the said monies or any part thereof, with 
the plaintiffs or anyone on their behalf, to any use other than on 


account of the labor and material furnished by the defendant. Defendant 


states that it has furnished labor and material of a fair, reasonable 








gemaeise eft yd botoelfoo otew admenyeq bien adf — boxewo | 
bise eft so neamseten off cow ow amemvord off, et nebpeteb ett 20 


some bien te sestooon 
Oey 
wW bevieoe: sma ent Yo 00,006% tant a o deis d anbao elt Di 


fnabastei «Lf dgatgeteq ai ditot tea ea bean od ed oxew tnabuores odd 


tmabreto entered? dixet Joa igieoer begelia oud to epbofvorst on sot 


sie GF. POTN OT, 
etotige gasbaoted alt to namaelae s Ylotem asw namo xt a bectt asista — . 


uw bio >) a 
bied .tnebuoted oft to Levorgge oid tot —— dtottos o⸗ ja oe 


ton sqiovs: begetia ms slassa ovis. os bes txoddue ton caw 14 
e. nl Geil Sa 
edd Yo eremosavo moz? sinemeeg Une evisoot 03 bextzortiue on eon : 
ja Bile Pia bas 4 
roao £880 CLOG br ists of mectd ——— to oaog ti ond * sasbne 


on datl at datlt nota snnbre tod + rove igmo oust —— aldt 
S oF4 ao Cas = O%. EAD ee) 
Litou 0 atsed $i etsh ats ts. i Jobe’ b ote bine ext to 
Per aha ot 


Ge — ett » tie 


tuabaoteh eft resis eet diveo? gett cub — —— outs ams 
siaixed am bas vodel bkaa eft guide trey? — — 


nang reaso HOR TOR brids = of snemyed odes of oa lmorg ont i - mn 
ie ES We od quand a 

moitetobienso Sort bw saw tqieoert Segelia blew ont? mi ? nnbeoreb ep 

- Reins? TS eet 


‘shemteonme ek neben red EE Pe xa} 8 of 


mi ditol tee atetdem offs To eghsLwocnt on ase aedae tod +o” beth . 
it gh) OF 28 She a 
~etead? bemxotmi et Ji ae taqooxe minio to tnemed ass ents . 8 Agetge18q 
egholwomi oid iuodiiw aaw Tremyeqet & dowa tacit aotade tnsbroted at 
a ae OS Ty 
staabaotoh odd to Wisoxiiua to 
tuabusteh edd yd beyotgme ed of beaseo ecceaito tH + isk ee eg 


» aos. 


*9E0L yredmovor $iwaos ant | 
8 ——— — —— — — daedeg Ae" 


th add aimed bee ose emo ati of eetnom bias bod tevin o 
diiv «heorels Jraq yas to aeinom blea ont vlage og é . 


ri — 











me aatia Todéo coy ye Of . ILaled ther? mo. “emOYrte 0 aMite ntatg » 
4 Sem are toch etnabnsteb ott yt beste berry Leixesom bas modal eats to . 
r J 


ee I 


Somes ttist © 10 Lelvedom bua toda pedtaterns/t east $2 tats ⸗ 
* acah. Rar ad⸗ 


~4e 
cash market value in excess of the $525.00 received by ite 

"7. Defendant denies that it has converted any sum whatso- 
ever and denies that it is indebted to the plaintiffs in any sum 
whatsoever ." 

Liberty Construction Company had done certain work on a build- 
ing belonging to plaintiffs. It subsequently refused to go on with 
the work and “gave up the contract." The condition of the building 
made it dangerous to its occupants and to the public. Defendant was 
engaged in building construction work and Ben Brotman was one of its 
"salesmen." On September 2, 1936, at the office of plaintiffs' 
attorney, Brotman signed the following instrument: 

"September 2, 1936 

"The Best Built Company agrees to complete the repair work 
on premises located at 3339 S. Mospratt Street, Chicago, Illinois 
according to the plans submitted by Mre and Mrs. John Wielgosiak for 
the sum of Thirty four hundred dollars $3400.00. A loan of Three 
Thousand dollars has been approved by the Second Federal Loan 
Association. ¥Falasz and Szarmach [attorneys for plaintiffs] will 
obtain an approval from the said association. 


"Best Built Co. 
By B. Brotmane® 


At the same time plaintiffs gave Brotman the plans of the former con- 
tractor. Defendant obtained a permit for the work and did certain work 
upon the — put about the latter part of October, 1936) because 
of complaints by neighbors, the Building Department revoked the 
permit and permanently stopped the worke 

Defendant contends that "I.e Plaintiffs failed to meet the 
burden of proof to show that defendant's salesman was authorized by 
defendant to receive money from defendant's customers for payment 
to third parties. IIs Plaintiffs were negligent in not inquiring 


as to the authority of defendant's salesman to receive money in escrow 


for third parties. III. Defendant had no kmowledge of the special 
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receipt signed by its salesman.* 

Plaintiffe contend that defendant clothed Brotman with 
apparent authority to act for it in the matter in question and is 
bound by his acts; that the evidence shows that Srotman acted for 
defendant in the said matter, or, at least, that he acted with the 
knowledge and acquiescence of defendant. 

Stanley G. Szarmach, attorney, represented plaintiffs during 
August and September, 1936, in reference to the dealings with defend- 
ant. He was ecmnected with building associations and had entered 
into a number of building contracts with defendant through Brotman 
prior to the transactions in question. He had always paid defendant 
on account of these prior jobs through Brotman, and the latter had 
executed receipts “on behalf of the Best Built Company." Plaintiffs 
introduced in evidence the receipt of September 30, 1956, set up in 
their statement of claim, and it is conceded that Brotman received 
the $300 in question and that he agreed with Szarmach that the $300 
was to be applied on the accounts of Yendt and the cement man, 
subcontractors, both of whom had dome work on the building and 
held liens on the property. Brotman, called by defendant, testified 
that he received the #300 fram plaintiffs to pay these subcontractors. 
That Brotman turned over the $300 to Miss Shaffer, the secretary of 
defendant and its cashier, is conceded. Defendant claims that when 
Brotman turned over the money to Miss Shaffer he gave her no in- 
structions 0 hold the money for any special purpose and told her 
nothing about his agreement with plaintiffs; that the payments in 
question were received by defendant on account of labor and material 
being furnished by it on plaintiffs' building. Defendant undertook 
to show that A. Ie Lurya, its vice president, was the general manager 
ef the company; that he was “in charge of the entire organization - 
its omer," and that no one else connected with the companys not even 
ite secretary, had authority to bind defendant in the matter of con- 


tracts or agreements without his approval. lLurya, in suppert of this 
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position, testified that Minnie Shaffer, secretary of defendant, 

was an officer of the company “just only for convenienee;" that 

she had been in his employ for thirteen years “as a switchboard 
operator and typist." Both Brotman and Miss Shaffer, who testified 
for defendant, attempted to support defendant's theory of fact that 
Lurya was the sole person connected with defendant company who had 

the right to make contracts or agreements unless the same had been 
approved by Luryae To quote from Miss Shafferts testimony: "Q. 

Mr. Brotman, when he was there collected money and turned it over 

to you? Ae Yes, sire * * * Q. He was authorized to do that, was 

he not, to collect money on behalf of the Best Built Company and 

then bring it back to you? As I dontt know if he was authorized. 

Qe He did it Seatinually, didn't he, on this job and other jobs? 

Ae He used to bring in these deposits, yes, sir. Q. And there * 
never any question raised, was there, as to his authority to do that? 

~ Ae Well, all the salesmen would bring in their deposit on their cor 
tractse Qe And at this time and previous to this time of September, 
1936, Mr. Brotman signed contracts on behalf of the Best Built Company, 
is that right? Ae All the salesmen do, yes, sir. Qe They have the 
authority to rian contracts for the Best Built Company? Ae They 
Signed theme Qe Then the Best Built Company would go — and perform 
on those contracts? A. Noy they would have to be authorized by an 
officer of the company. Qs But they siged on behalf of the company? 
Ae That was the arrangemente Q.- And Mre Brotman collected money for 
the company and gave the company's receipt for it? As No, he used to 
pring in the money to me and then I would give him a receipt for ite 

* * %* Q. Did he ever execute any receipts? Ae Did he ever execute? 
Noe Q- At the time he got the money? Ae Noe Qe People just 
handed him money without getting any receipt for it, is that right? 
Ae I wouldn't knowe When he handed it to me, I gave him a receipt 


for it." 
After reading the entire transcript of the evidence we are 
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satisfied that the trial court was justified in rejecting defendant's 
position that Lurya was the only person connected with defendant who 
had the power to make contracts or agreements. Defendant was a cor- 
poration and Miss Shaffer was its secretarye The evidence shows that 
she was its cashier; that she simed defendant's checks; and the 
printed form of check used by it shows that its checks were to be siged 
by its secretary only. She executed waivers of liens on behalf of 
defendant “as a general thing." Although she first stated that when 
Lurya was present in the office she would usuaily take up the matter 
of waivers with him, she fimally admitted that she had been autherized 
by Mr. Lurya to execute waivers in her diseretione She further testi- 
fied that she executed the waiver of lien made by defendant in refer- 
ence to plaintiffs property and that she did not think that she eo- 
sulted Lurya in reference to the matter. From a reading of the entire 
evidence it seems reasonably clear that Miss Shaffer in addition to 
being secretary of defendant company was its general utility employee. 
Szarmach testified that Brotman told him and plaintiffs to come over — 
to defendant's office, “that he would have the sub-contractors there, 
that is, the house raiser and the concrete man, and that they had 
filed a lien against the premises and they had by a stop order with 
the Building Trades Council - * * * that there is a stop order on 

the job, that they couldn't continue or begin to work on there unless 
these sub-contractors were taken care of, so I told her to bring $600, 
which was a figure that we had agreed ony and the house raiser and the 
conerete man had more than $300 coming between them, and after a lot 
of negotiations they finally agreed to accept $150 each, and the money 


was deposited with Mr. Brotman in the presence of this lady [Miss 
Shaffer] there at one of the private officess" that at this meeting 


in defendant's office, in addition to Brotman, plaintiffs, Szarmach, 
the concrete man, the house raiser, and Miss Shaffer were there. 


Miss Shaffer admits that at this meeting Brotman dictated to her 


the following instrument: 
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"Chicago, Illinois 
September 30, 1936 


"Best Built Company 
Chicago, Ill. 


"Gentlemen : IN Ras Wielkesiak Job at 
3339 Mosspratt Avees 
Chicago, Illes 
"I do hereby agree to accept the sum of One Hundred Fifty 
Dollars ($150.00) for raising and shoring done on property described 


above, Which pays in full for 211 materials and labor delivered 


to date. 
"I also state that all men employed by me on this job have 


been paid. 
"By receiving $150.00, I will waive all lien rights against 


this property. 
"This settlement also takes care of Mr. Brink who worked 


tegether with me on this jobe 
, ““(SIGTED) Fe Wendt" 
that she took the dictation “word for word as he gave it to me and 
I went back to my desk to write it oute" After reading the entire 
testimony of Miss Shaffer we find that she did not deny the testimony 


of Szarmach that the money paid at that meeting was deposited with 


Brotman testified that the sub-contractors E 


Brotman in her presence. 
were present at the meeting and that when he received the money to 


take care of their liens he turned it over to Miss Sheaffer but that 
he gave her no instructions to hold the money for any special purposes 
It is conceded that at this meeting the following receipt was given 


by Brotaen: 
"September 30 1936 


“Received of John Wielgosiak 
One Hundred and no/100 Dollars 
To be applied on account of 
Wendt - Rasing bille 

, "Best Built Co. 


"$100.00 B. Brotman" 


On the back of that receipt Brotman at the same time wrote the follow- 
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ing: “Previos Paid 200.00 for Cemt. man ard House Raizer All 
Total 300.00." 

The trial court saw the witnesses and heard the testimony 
and we are satisfied that he was justified in finding that defendant 
clothed Brotman with apparent authority to act for it in the matter 
of the agreement to receive the $300 for taking care of the liens of 
the subcontractors, and that Miss Shaffer knew the nature of the agree- 
ment and the purpose for which the money was received. When the entire 
evideneé is carefully analyzed it seems difficult to believe that 
Mr. Lurya kew nothing about the agreement in question. From his 
years of experience in the building construction business he knew that 
before plaintiffs could obtain the $3,000 from the loan association 
to complete the work, it would be necessary to secure waivers from all 
parties having lien claims against the building. To further the 
— of the loan, defendant, through Miss Shaffer, executed a 
waiver of lien, but Miss Shaffer testified that she did not think that 
she consulted Mr. lurya in reference to the waiver. Unless plaintiffs 
secured the loan from the loan association they would be unable to 
pay defendant for any work it might do upon the building. On September 
2, 1936, Brotman executed the written contract with plaintiffs by 
the terms of which defendent agreed to complete the repair work on 
the building for $3,400, yet Lurya testified that Brotman did not 
bring that contract to defendant's office and that defendant's work 
on the building was done without a contrac te 

We are satisfied that the judgment of the Municipal court 


of Ghieago in the instant case is a just one and it is accordingly 


affirmed. 
JUDGIZNT AFFIRMED. 


Sullivan, Pe Jes and Friend, J+, concute 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the 2nd day of May, im tne 
year of our Lord one thousand nine hundred and thirty-nine, 


within and for the Second District of the State of Illinois: 


Present -- The Hon FRANKLIN R. DOVE, Presiding Justice 
Hon, FRED G. WOLFE, Justice 
Hon, BLAINE HUFFMAN, Justicesy gy cy + 
JUSTUS L. JOHNSON, Glerk * ce ; 


E, J. WELTER, Sheriff 


ee EE SS — —— — — 





BE IT REMEMBERED, that afterwards, to-wit: On AUG 25 1939 
the Opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, viz: © 


«7400: — z cE 


iro £9. * a * 


sane 





Gen. No, 9405 Ag. No. 1 
In the Appellate Court of Illinois 
Second District 
May Term, A. D. 1939 


Raymond Miollis, 
Plaintiff-Appellant, 


VSe 
Maze Lactic Cultures, 


Inc. , .f& 
corporation, A. E. — 
ris ¥ 


George Hove, F. Camp, 















Nelson, Will fans EH. 

Wing, H. C. » Ole 

Martin Sti f 
Lewis Kleive, W. N. Sherwin, 





Pure Milk Assgtigt?tn, an I11 

nois corporatgdén, Don N. ye Appeal from the Circuit 
Kenneth M. Réyer, John Pet 

Frank J. apéén, Albert J. Mathison, Court of MeHenry County 


Christia# Francke (sued as Christ 
?) 4 Amos Smith, Harry A. 
x 6nd Pure Milk Dairy Pro- 
ducts,”Inc., a corporation exist- 
ing under and by virtue of the laws 
of the State of Illinois, 
Defendants-Appellees. 
WOLFE, J. 
On October 11, 1934, Raymond Miollis and others, filed 
in the Circuit Court of McHenry County, their complaint in chancery 
praying for an accounting, specific performance, damages. and the 


appointment of a receiver for a corporation in which the complaint 
Td wae w of the plaintiffs and defendants were interested. The 
case has not been heard on its merits, but the sole question being 
one of venue, which is based on the residence of the defendants. 

On October 26, 1954, each defendant filed an appearance 
in writing. On November 5, 1934, each defendant filed motions to 
dismiss the complaint on the grounds that the complaint did not state 
a cause of action nor a joint cause of action against any of the 
defendants. The court heard the mitions on March 23, 1938, and on 
that date dismissed the complaint for want of equity, as to four 


defendants who were residents of McHenry County, on the ground that 
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no relief was prayed in the complaint against them. The court 
apparently concluded that the said four defendants were all the 
defendants to the action residing in McHenry County. Upon motion 
of counsel for nom-resident defendants, including the defendant, 
Pure Milk Association, a corporation, whose status as a resident 
of McHenry County is disputed by the parties, the court dismissed 
the complaint for want of jurisdiction of all defendants. (Vide, 
Sec. 7, Civil Practice Act.) 

There is a presumption that a court of general juris- 
diction has jurisdiction over the person of a defendant to a suit 
brought in such court. (Kenney v. Greer, 13 Ill. 432; Comrs. of 
Drainage Dist. v. Griffin et al, 134 Ill. 330). If a defendant 
makes a motion to strike the complaint because it does not state a 
cause of action against any defendant, he invokes the exercise of 
the jurisdiction of the court on the merits of the case, and he 
thereby submits the jurisdiction over his person to the court. 
Such a motion is in the nature of a geheral demurrer. ( Ladies of 
Maccabees v. Harrington, 227 111. 511; The People vs. Mussatto, 
216 Ill. App. 550; Brandt v. St. Paul Mercury Indem. Co., 285 Ill, 
App. 212; People for the use of White v. White, 263 111. App. 425; 
see, also Rule 21, Supreme Court Rules of Practice and Procedure). 
It is our opinion that by making such a motion that a defendant 
- appears generally and defends the action on the merits. Under 
section 48 of the Civil Practice Act, a motion to dismiss the 
cause of action because the court has not jurisdiction of the 
person of the defendant, should so state and specify the grounds 
for the motion. No such motion was made in this case, nor has 
an answer been filed to the complaint. 

The order entered on March 23, 1938, dismissing the 
complaint at plaintiffs' costs on the ground that the court had no 


jurisdiction, was erroneous as a’question of law, and was a final 
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and appealable order. (Chicago Title & Trust Co. v. Tilton, 256 
Ill. 97; Wormley v. Wormley, 207 Ill. 411; Cohen v. Moore, 59 Ill. 
Appe 396; Windett v. Murphy, 50 Ill. App. 595; Morgan v. Campbell, 
54 Ill. App. 242). 

On June 13, 1938, the plaintiffs filed a motiong support- 
ed by affidavit, to vacate thevorder entered on March 23, 1938, 
and for leave to amend the complaint, On July 11, 1938, the motion 
was den ied. Plaintiffs after the denial of the motion were per- 
mitted to introduce testimony relative to the business conducted by 
the Pure Milk Association in McHenry County. This testimony was 
presented in support of the allegation of the complaint that the 
Association was doing business in said county, and on the theory of 
the plaintiffs, that if the Association was a resident of the county 
when the action was brought, all the non-resident defendants were 
properly joined as defendants with the Association. 

Notice of appeal was filed August 31, 1938, and the 
plaintiffs ask for the refersal of the orders entered on March 23, 
and July 11, 1938. 

Paragraph 7 of sec. 50 of the Civil Practice Act is as 
follows: "The court may in its discretion before final judgment, 
set aside any default, and may within thirty days‘after entry tere- 
of, set aside ahy judgment or decree, upon good cause shown by affi- 
davit, upon suck terms and conditions as shall be reasonable." 

Said section 50 supersedes section 58 of the Practice Act of 1907, 

and section 17 of the Chancery Act (Chap. 22.) (Both of which have 

been repealed.) Section 58 of the Practice Act of 1907 provided 

as follows: "The court may, in its discretion, before final judg- 

ment, set aside amy default, and may during the term, set asidé any 
judgment upon good and sufficient cause, upon affidavit, upon such 

terms and conditions as shall be deemed reasonable." It has never 


been the law that after the term has expired at which a suit was 
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dismissed that the court had jurisdiction to enter an order vaca- 
ting an order of dismissal and re-instating the ¢ase. Gray v. Ames, 
220 Ill. 251; The People v. Weinstein, 298 Ill. 264. The motion to 
vacate the order entered on March 23, 1938, having been made more 
“than thirty days after the order was entered, the court did not 
have jurisdiction to vacate that order. 

The judgment of the trial court is affirmed. 

Affirmed. 
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SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


STATE OF fee 
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for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the end day of May, im tne 
year of our Lord one thousand nine hundred and thirty-nine, 


within and for the Second District of the State of Illinois; 


Present -- The Hon FRANKLIN R. DOVE, Presiding Justice 
Hon, FRED G. WOLFE, Justice 
Hon, BLAINE HUFFMAN, Justice 
JUSTUS L. JOHNSON, Clerk 


KE. J. WELTER, Sheriff 
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Otto G. Kasnick, 





Appeal from the Circuit Court 
VSo a 
of Lake County. 


DOVE, Pode 

On March 15, 1926 this suit was instituted by Otto G. Kasnick, 
doing business as Buena Plumbing and Heating Company, to foreclose a 
mechanic's lien against property owned by Ernest Saunders and 
Antoinette V. Saunders, his wife. The bill alleged that there was 
due the complainant a balance of $355.00 upon a contract which he 
had entered into with J.P. McDonald who was a subcontractor under the 
generel contractor F.0. Johnson with whom Mr. and Mrs. Saunders had 
entered into a contract for the erection of a dwelling house on cer- 
tain described lots in Highland Park. The defendants relied upon a 
waiver of his lien executed by the complainant on October 10,1925, 

The cause was referred to a special master who took the evidence and 
reported that the plaintiff had waived his lien and the court, after 
overruling plaintiff's exceptions to the report of the Master, entered 
a decree dismissing the bill of complaint for want of equity and from 
that decree this appeal is prosecuted. 

The pvidenee disclosed and the special master found that appellees 
were, on September 1, 1925, the owners of the real estate described in 
the complaint; that they entered into a contract with F.0. Johnson to 
erect a dwelling thereon; that Johnson entered into a sub-contract with 
JsPs McDonald who entered into a sub-contract with appellant, who was 
a plumber and steam fitter, by the provisions of which appellant 


was to do certain plumbing, gas fitting and sewerage work for $995.00; 
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that on December 18, 1925 the appellant and Antoinette Saunders, 
one of the appellees, made an agreement whereby appellant changed 
a roll rim sink to an apron sink and for so doing was to receive 
$10.00; that appellant did this and completed the work called for 
by his contract on December 21, 1925; that on October 10, 1925 
appellees paid him $650,00 and that there remains a balance of 
$355.00 due appellant; that at the time appellees paid appellant, 
said $650,00, he executed the following instrument: 
"“Weiver of Lien 
"State of Illinois ) 
) SSe 
Gook County 
To all whom it may concern: 
Whereas, we the undersigned Buena Plumbing and 
Heating Co., has been employed by J.P. McDonald to fur- 
nish Roughing in Plumbing materials, sewer wok end labor 
for the building known as 1737-S. Greenbay Rd., Highland 
Park, ITlle - 
Now, therefore, know ye, that we the undersigned, 
for and in consideration of ten dollars, and other good 
and valuable considerations, the receipt m& whereof is hereby 
acknowledged, do hereby waive and release any end all lien, 
or claim, or right of lien on said above described building 
and premises under ‘An Act to revise the law in Relation to 
mechanics liens, approved May 18, 1903, and in foree July 
1, 1903' on account of labor or materials, or both, fur- 
nished, or which may be furnished by the undersigned to or 
on account of the said ¥.J.P. McDonald for said building or 
premises, 
Given under my hand and seal this 10th day of 
Oct. 1925. 


Buena Plumbing and Heating Co. (SEAL) 
Otto Kasnick , (SEAL) " 


The special master further found that by this instrument 
appellant waived his lien for all labor or materials furnished or 
which might thereafter be furnished appellees by appellant; that 
there was no evidence introduced which tended to indicate that said 
waiver was intended only as a partial waiver of appellant's lien, nor 
was there any evidence which disclosed the amount or value of any 
labor or material furnished after the execution of said instrument. 

It is the contention of appellant that under his contract with 
McDonald, his work consisted of doing two things, first, "roughing 
in" and second, "finishing"; that "roughing in" means the placing 


in the building of that part of the plumbing equipment which is con- 
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cealed in the walls and under the floors and that "finishing" work 
means the installation of the plumbing fixtures; that by the terms of 
the instrument which he executed on October 10, 1925, he waived his 
lien for his work in roughing in the plumbing materials and making the 
sewer connections, but retained his lien for the plumbing fixtures and 
as upholding or supporting this contruction calls our attention to 
Burgoyne v. Pyle, 261 I11. App. 356. In the Burgoyne case the court 
said that the evidence disclosed that the wife of the lien claimant 
prepared the waiver of lien and that it was evident that the waiver 
was intended to be only a partial waiver for labor and materials and 
was so understood by all the parties. The court held that the wording 
of the waiver was ambiguous and applied the mle that in such cases 
the doubt would be resolved against the waiver, stating that if the 
parties had intended a full and complete Waiver, skakkuxxtwak they 
should have evidenced it in unmistakable terms, In the Burgoyne case 
the waiver of a lien was limited by the words “to date" and the Court 
properly held that it did not waive the claimant's lien of labor and 
material furnished thereafter. 

We fail to discover anything ambiguous in the provisions of this 
instrument, This instrument recites that appellant had been employed 
by MeDonald to furnish "Roughing in Plumbing Materials, sewer wok and 
labor" for appellees' premises. After this recital and the statement 
of a consideration, appellant states he waives and releases any and 
all lien, claim or right of lien * * * on account of labor or materials, 
or both, which he has furnished or which may be furnished by him. To 
adopt appellant's construction of this waiver would be to entirely dis+ 
regard a poption thereof, By appellant's contract with McDonald, he 
proposed not only to furnish all materials but to perform all the work 
necessary for the completion of the plumbing work in eppellees' 
-résidence,. The fixtures were enumerated. The contract did not separate. 
the work by making any reference tc “roughing in” or "finishing." The 
construction of the waiver which appellant contends for is not aided 
by a reference to the contract which he asks us to particularly examine. 


The deoree appealed from is the only one warranted by the law and 
the evidence and it will therefore be affirmed. 


DECREE AFFIRMED. 
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__in the year of our Lord one thousand nine 


hundred and thirty- 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the 2nd day of May, in the 
year of our Lord one thousand nine hundred and thirty-nine, 


within and for the Second District of the State of Illinois: 


Present -- The Hon FRANKLIN R, DOVE, Presiding Justice 
Hon. FRED G. WOLFE, Justice 
Hon. BLAINE HUFFMAN, Justice  _ 
JUSTUS L. JOHNSON, Clerk 5 Q 2 J. 1 


E. J. WELTER, Sheriff 





BE IT REMEMBERED, that afterwards, to-wit: On §EP 1° 193) 
the Opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, viz! 
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Gen. Nos» 9404 agenda | Oe 30 


In the — of llinois 


Second” “District 









May}Term, A. D. 1933 
Alex Gust, 


& 
2 
J 
Appellant, ⸗ % 

: fe ‘from the Circuit Court 


a 
* 


VS. 
* of Lake County 

Sinclair Refining Comper 

a corporation, /and"i: 

Stebley, * 





gpellees. 


HUFFMAN: Jo 

Appellant brought this action against the Sinclair 
Refining Company, a corporation, Mary Stebley and Walter R. Koch, 
for damages sustained by reason of falling into a greasing pit at 
a filling station located on the north-east corner of 10th and 
Utica streets in the City of Waukegan, Illinois. At the close of 
plaintiff's evidence, motions for directed verdicts in favor of the 
defendants, Sinclair Refining Company and Mary Stebley, were granted. 
The cause as to the defendant Kock was submitted to the jury and 
verdict returned in favor of appellant and against Koch for $260. 
Appellant appeals from the action of the trial court in granting 
motions for instructed verdicts as to the Sinclair Refining Company 


and Mary Stebley. 


Mary Stebley was the owner of the premises upon which the 


filling station was located. She had leased same to the Sinelair 


Refining Company in May, 1934. It appears that the Refining Com- 
pany leased the premises to the defendant Kock on May 15, 1936. 
On the night of January 5, 1937, appellant together with 


ten or eleven other boys assembled in thembasement of the filling 


station building located on these premises. They were .all students 


taking various courses from the International Correspondence School. 
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Harold E. Swanson was the representative of the correspondence 
school. He was present on the night in question and states that 
when he arrived at the filling station it was dark except for a 
night light located inside the building; that he entered the 
station and proceeded to the basement where he found appellant, 
together with some ten or eleven other boys who were taking courses 
of study with his company. He says that the students had a study 
club in order that they might help each other in pursuing their 
various courses of study. 

When the meeting was over at about eleven or twelve 
ofelock, the students went upstairs from the basement of the filling 
station to return to their homes. The lights of the station had 
beeh extinguished priir to that time as the station was closed for 
business. One night light was burning inside the station building. 
The front ddor was locked and the students made theif exit through 
a back door. Appellant aftergoing through the back door and in his 
progress over the premises in question, fell into a greasing pit, 
where he sustained the injuries complained of. The complaint as 
it appears in the abstract does not set out the injuries received 
otherwise than that, "the plaintiff was injured, became permanently 
disabled and liable for a great amount of money." The only testi- 
mony by a physician or surgeon was Dr. George Callahan, who accord- 
ing to appellant's testimony, taped his side. The doctor's testi- 
mony is abstracted as follows: "Dr. George B. Callahan, witness 
for plaintiff, medical testimony in behalf of Alex Gust concerning 
health." It does not appear in the abstract either from the com- 
Plaint or from the evidence what injuries the appellant received. 

The defendant Koch did not attend the meeting. He knew 
they expected to have the meeting, and that one of his hired attendants, 


Zook, was a student of the correspondence school and intended to 
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attend the meeting sfter closing hours. There is nothing in the 
evidence to establish or tend to prove that the boys who assembled 
that night came there as customers or invitees of the place of 
business, insofar as appellees are concerned. The witness Kennel 
states they were there at the instance of Harold Swanson, agent 
for the International Correspondence School. None of them went 
there as a customer, They all left the premises by the same way. 
Grease pits are common equipment of filling stations. Appellant 
and the other stufents were present at the filling station on the 
night in question at the instance of Harold E. Swanson, a repre- 
pentative of the International Correspondence School. Ee had no 
connection with the business conducted at this place and was in 
no way connected with appellees. 

Appellant urges that the lease from the Sinclair Refin- 
ing Sompany to Koch was not such an instrugent as to relieve the 
Refining Company from liability. Irrespective of this contention, 
the purpose of the meeting was so foreign to, and disconnected 
with, the business carried on at this place as to preclude the 
question of liability on the part of appellees, in the absence of 
knowledge on their part that the premises were being so used. 

We find nothing in the record to indicate it was the habit and 
custom of the students to meet here. Appellant states thet he 
had never been at this filling station priar to the evening in 
question. His witness Sanford says that as far as he knows thet 
was the only meeting ever held by the students at this station. 

Finding ho reversible error in the record, the judgment 

of the trial court is affirmed. 


Judgment affirmed. 
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MR. PRESIDING JUSTICE MATCHETT OELIVSARD THE OPINION OF THE COURT, 


On June 15, 1938, Brady (plaintiff) caused a judgment by 
confession to be entered againet Mershall in the Municipal Court of 
Ghieago for the sum of ©7720, The judgment was based on a promissory 
note for $7500, dated February 24, 1938, due on or before one year 
from date with interest at 5 1/25, to which was attached a power to 
confess judgment at any time thereafter, On August 4, on petition 
of Marshall the judgment was opened up and leave given him to plead, 
the judgment to stand as security and the petition to stand as an 
affidavit of merite. On August 26, plaintiff amended his statement 
of claim setting up grounds for attachment, charging fraud in that 
defendant had or was about te convey his acsete in such a way as to 
hinder and delay his creditors. The writ of attachment issued and 
was levied on “five sealed and bound packages containing booke of 
stamps", Narehall travereed the grounds set up in the affidavit 
for attachment. On September 1, 1935, Brady's Stamp Shop, Ime., a 
corporation, intervened and claimed it wae the owner of the stamps 
. levied on. The plaintiff anewered denying the intervenor was the 
owner, The iseues by the plaintiff and defendant on the grounds 
for attachment and the issues between the intervening corporation 
and the plaintiff as to the ownership of the stamps came on for 
hearing before Judge Sehiller. The trial was before the court, 
Evidence was taken, an order entered sustaining the attachment 
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and there wae a finding that the corporation intervenor was not the 
owner of the stamps levied on, and judgment upon these findings was 


“entered on October 3. From these judgments Brady's Stamp Shop, ine, 


fied ite appeal on October 22, 1936, That 1e(this appeal. » 

The issuee arising out of the suit upon the note were not 
at that time tried or determined. These afterward came on for 
hearing before Judge Hayes and a jury. After considerable evidence 
had been taken, by agreement of the parties a juror was withdrawn 
and the cause submitted to the court. The court found for plaintiff 
and confirmed the judgment ae of the date of ite entry on June 15, 
This judguent of confirmation was entered before Judge Hayes on 
November 16, 1938. The Judgment order directed that a general and 
special execution iseue. Defendant filed notice of appeal on 
January 9, 1959. 

The plaintiff, Brady, contends in thie court that the 
judgment should be affirmed, and this contention can hardly be said 
to be in dispute on thie record. The defense set up by Harshall in 
his petition te set agide the Judgment, whieh petition etood as an 
affidavit of merits, was to the effect that the execution and 
delivery of the note sued on had been obtained from defendant by 
Brady by means of fraudulent representations. These representations 
were said to be that on February 24, 1938, plaintiff was a dealer in 
stamps and conducted a business under the name of Srady's Stamp 
Shop, Inc. in Ghieago; that plaintiff on that date had sold this 
business to defendant through falsely representing that the stock 
excecded a net wholesale value of 520,000 without including good 
will, and that the etock was in first clase, saleable condition; 
thet Brady had in his business a lucrative trade and had been earning 
on the average of $550 per month net during the year then past; 
that defendant wae without previous experience in the stamp business, 


was ignorant of the real value of the etamps and the business, and 
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relied upon and was deceived by these representations, and bought 
the business and stock for $10,000, paying $2500 in cash and ex- 
ecuting and delivering the note sued on for $7500, Upon the trial 
before Judge Hayes, defendant testified to the representations as 
alleged in his petition or affidavit of merits and to the purchase 
by him of the business upon such representatinns, No testimony was 
offered, however, tending to show that these representations upon 
which he relied were in fact false, There was, therefore, a finding 
for plaintiff and judgment that the original judgment should be 
affirmed as of the date of entry. This Judgment was entered on 
November 16, 1958, Defendant filed notice of appeal on January 9, 
1939, On this record there is no justifiable reason for reversing 


the judgment. It will, therefore, be affirmed, 
AFFIRMED, 


O'Connor and MeSurely, JJ., concur, 
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@éministratrix sued to recover the sum of $2506.98, 


by her statement of claim alleged to be due from defendant for 
certain loans, The transactions were alleged to have been nine in 
number, and nine items are attached to the affidavit of claim, The 
defendant filed an affidavit of merits in which he denied that he 
was indebted in the amount claimed, He admitted that in the life- 
time of White, who died on December 7, 1957, he had borrowed money 
from him placing certain jewelry and other property with White as 
collateral security, Defendant denied that certain cards attached 
to the statement of claim were the permanent records of White and 
denied that the cards properly indicated jewelry pledged as security 
for the loans, Attached to the cards were certain notes purporting 
to be signed by defendant. As to some of the items defendant said 
the notes were not genuine, and that the signature thereto was not 
his, As to Items, 1, 2, 4, 5, 7 and 8, defendant averred that on 
the 14th day of December, 1935, in the lifetime of White, he came 
to an agreement by way of accord\and satisfaction and delivered to 
White his note for }500, due three years after date, with interest, 
in full payment thereof; that the note was accepted by White in 
full payment of the indebtedness set forth in these items, and that 
the signature was at that time torn from each of the notes except 
the one attached to Item 2, Defendant averred that he was willing 


to pay whatever sum might be due upon the delivery to him of the 


jewelry and property pledged as security for the indebtedness, 
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Plaintiff's suit was begun on April 11, 1958. On 
October 8, thereafter, defendant filed a counterclaim asking 
damages to the amount of $1000 on account of the alleged conversion 
by White of certain diamonds, an oriental rug, a ring and a chair 
belonging to defendant, 

The cause was tried by a jury. At the close of the evi- 
dence the court, on motion of plaintiff, directed a verdict in 
favor of plaintiff on her claim for the amount of (2414.75, and 
against defendant on his counterclaim, Judgment was entered on the 
finding, from which defendant appeals, 

Defendant contends the court erred in receiving in evidence 
the memorandum cards, copies of which were attached to the statement 
ef clain, 

Plaintiff called Mae V. Hammond, who from April, 1931, 
until November, 1955, served White as an employee in his business 
and had charge of his office, She testified that it was customary 
to keep a record of loan transactions on numbered cards which were 
indexed; that each card contained a memorandum of the date of the 
loan, its amount, the collateral given, etc., and that usually the 
note of the borrower was attached to the card, She testified that 
eight of the nine cards attached to the statement of claim were 
made by her and the other one by Mr. White; that all the rest of 
the memoranda were in her handwriting and were made in the ordinary 
course of business, and so far as she knew were true and correct, 
After the work on the card was completed she said she attached the 
note of the borrower and put the note and memorandum in an envelope 
which was then filed ina safe, The cards, over objection of de- 
fendant, were admitted in evidence, The objection of defendant 
was that since the action was for money borrowed even books of 
account of the creditor would not be admissible, The trial judge 
was of the opinion that the evidence was admissible under Rule 166 


— —— 


of the Municipal court, That rule in substance is Section 3 of 


Chapter 51 of the statute on Evidence and Depositions, We hold 
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3 
that the evidence was not admissible for two reasons, In the first 


place, the notes from which Mae Hammond said she made the memoranda 


. were the best evidence, and secondly, as plaintiff sued for money 


borrowed even books of account would not have been admissible under 
an exception to the general rule, Estate of Martine, 235 Ili. App. 
94, The exception seems to be general, The authorities are col- 
lected in a note to Cross v. Amareth, 44 Wyo, 175, 9 Pac. (2d) 147, 
84 A.L.R, 148, The court erred in admitting this evidence. More 
serious was the error of the court in instructing the jury to 
return a verdict for plaintiff on the claim and on the counterclaim 
and directing the amount of damages to be assessed, The court 
allowed every item of the claim except No, 1. 

The defendant was called as a witness under section 195-A 
of the Municipal Court Act, He testified that a note for $65.00, 
purporting to be signed by him and attached to Item 1 was forged; 
that Item 2 with a like note attached for $142.50, together with 
four other notes attached to separate items, were on December 14, 
1935, settled as to the balance due by his giving White a note for 
$500 of that date, due in three years and without interest, He said 
he gave the new note to White on December 14, 1955, and that the 
note was secured by a diamond ring with three stones in it worth 
$500, He said he was in error when he signed the affidavit of 
merits saying that Item 4, which was a note for $56.00, was in- 
cluded in the compromise agreement of December 14, 1935, He ad- 
mitted that a note dated April 11, 1934, bore his signature, and 
that it was not included in the settlement. A note of January 22, 
1932, for $256,50 was included, as was a note of February 4, 1936, 
for the amount of $743.60, He admitted that the note of December 
24th for $50,00, attached to Item 9, was genuine and had not been 
paid, 

As to Item 4, the evidence shows that the note attached 
to it was not signed by defendant but, as a matter of fact, by 
White, and that defendant never received the money for the alleged 
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loan. T. R. Russell, husband of White's daughter, gave evidence 
tending to corroborate defendant's testimony as to the $500 note 
executed and delivered by defendant to White, according to defend- 
ant's testimony, on December 14, 1935, William ©, Lund, in business 
with White for sixteen years, said he knew the handwritings of 
defendant and White. He further testified that the signature to 
each of the notes attached to Items.1, 2, 3, 4 and 5 was not that 
of defendant, but in each case was in the handwriting of White, 
Lund also testified to facts tending to show the conversion of the 
collateral of the defendant, as stated in the counterclaim, Mrs, 
Russell, daughter of White, testified to admissions made by her 
father to her shortly before his death which, if true, tended to 
show the conversion by him of this collateral, ‘She also testified 
to alleged admissions of plaintiff, Violet Hartman, a former 
employee, also testified, She said the jewelry was at a pawn shop 
pawned in the name of Carl White, and that she took it out of pawn 
for him, paying $56.00, which she received from him for that pur- 
pose. She further testified to admissions by plaintiff. The 
evidence of these admissions of White was admissible. Vogel v. 
Murphy, 182 Ill. App, 631; Adamsen v, Magnelia, 280 Ill, App. 418. 
The testimony of defendant, when examined by the adverse party, was 
not to be disregarded. Crowder v. Nuttall, 285 Ill. App. 254; 
Passenheim v, Reinert, 362 I11, 576, 





It is entirely clear that the trial judge did not believe 
much of this testimony. He frankly said that the defense and the 
counterclaim were impositions on the court. There was high feeling 
menifested by those interested in the suit and by some of the wit- 
nesses, Plaintiff was married to White a few days prior to his 
deeth, It is apparent his family did not approve. It is entirely 
possible, of course, that the evidence given for defendant is un- 


true, However, questions as to the veracity of witnesses and the 
probability and improbability of their evidence, etc. are for the 
triers of fact where trial is by jury, This has been decided so 
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5 
often it is unnecessary to cite authorities, For error in the 


admission of evidence and for error in instructing the jury to 


return a verdict, the judgment is reversed and the cause remanded, 


REVERSED AND REMANDED, 


O'Connor and MeSurely, JJ., concur, 
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DANIEL F, LYots, 






vs, 


CHARLES HAUMILLER, 


8 geron/ cout, 
Defendant ay 


: jcoox couwnds 
OFT.A.172° 


MR, PRESIDING JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


In an action for personal injuries upon trial by jury 
there was a verdict for defendant, 

This is an appeal by the defendant from an order 
granting plaintiff's motion for a new trial, The procedure is 
under section 77 (1) of the Civil Practice Act (Smith-Hurd's 
Anno, Stats., chap. 110, par. 201, p. 195) and Supreme Court 
Rule 30, par. 259.50, pp. 579-80, 

On February 4, 1936, plaintiff Lyons, who then lived 
at 4136 Washington boulevard in Chicago, while returning to 
his home at about 9:15 to 9:30 P,M., and while walking north 
at the intersection of Washington boulevard and Karlov avenue, 
was struck by a west bound automobile and severely injured. 
The boulevard runs east and west; the avenue north and south, 
Plaintiff at the time in question was returning to his home 
from the postoffice building at Canal and Van Buren streets, 

. where he was employed in the Money Order Division, The 
driver of the automobile did not stop, Plaintiff was carried 
into the Paradise Arms Hotel nearby and later in the evening 
was taken by ambulance to St, Anne's Hospital. When injured 
he was given first aid by Dr. Avery, now dead, and at the 
hospital Dr. Gearin treated him, Plaintiff left the hospital 
on Mareh 16 and was taken to Hines Hospital, operated by the 
government, (He had been in military service.) He remained 
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in the Hines Hospital until May 21, 1936, when he was taken 
home in a taxicab. In August he returned to the hospital 
for further treatment, He came home a second time but for 
the third time went to the hospital, This was in February 
or March, 1937. 

At the time plaintiff was injured defendant, 
Haumiller, was living at 810 August street in Elgin, Illinois, 
where he operated a garage. He owned a LaSalle csr bought 
from the Kraft Motor Sales Company at Elgin, He had a state 
license for 1956, The number was 31473. He was accustomed 
to driving this automobile and sometimes his wife or his son 
would drive it, 

On the trial, plaintiff testified that he waw the 
automobile which struck him as it was coming toward him; that 
he saw the license number; that he remembered the license was 
for 1936 (unusual at that time of the year) and saw the license 
plate number was 314735, He deseribed the automobile as a 
sedan, brown or tan in color, He said he saw the driver was 
aman but was not able to identify him then or since. He did 
not know the make of the car, 

Plaintiff says that on the way home he stopped at 
Thompsons Restaurant at 4010 Madison street, where he had a 
lunch and met a friend, John Marcus, who then lived at 4312 
Washington boulevard, He says Marcus walked from the 
restaurant with him until he was injured, 

Marcus testified he saw the auto coming, called 
"Look out", and jumped up on the curbstone, He says the 
coming auto hit Lyons, and that as the driver went under the 
are light, about 7 feet from the corner where the witness was 
standing, he got the number of the car, which was 31475, and 
the license 1936, Marcus also testified that he wrote down 


the number of the car and a few days after the accident gave 
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plaintiff a statement telling him that this was the number 
of the car, Plaintiff corroborates and says he, at that 
time, told Mareus he already had the number, 

Raymond H, Collins was an investigator for insur- 
ance companies and sometimes employed by Mr. Litow, an 
attorney in Chicago, Plaintiff says that four days after 
the occurrence a man, giving the name of Collins and having 
his card,came to him at St, Anne's Hospital, told him he 
represented the defendant, Charles Haumiller, the man who 
hit him, Plaintiff says that this man gave him the address 
of Haumiller as 810 Augusta street, Hlgin, Illinois, Plain- 
tiff says that up to that time he had never heard of defendant 
Haumiller and that never before had he seen this man Collins 
or heard of him, Plaintiff further testified that the first 
time he came out of the Hines Hopsital (about June 16 or 17) 
he was driven by a@ man named Sadler, who now lives in Los 
Angeles but then in Maywood, out to Eigin and called on de- 
fendant at his place of business, Plaintiff says he said to 
Gefendant: "Mr. Collins, who represented you, told me at 
St. Anne's Hospital on February 8, 1936, that you was the 
man that struck me," Plaintiff says defendant replied: "I 
was in the vicinity that night and felt a bump, but I 
didn't know I hit anybody," Plaintiff further says that at 
the request of defendant they then went to the office of a 
man named Jenks in Elgin, and that defendant said to Jenks 
in his presence that he "felt a bump as he passed that 
corner but he didn't know he hit anybody", It appears the 
office to which they were taken was that of defendant's 
insurance company represented by Jenks, Jenks is now dead; 
Sadler did not testify. 

On the trial, Raymond H, Collins testified that 
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he had never in his life spoken to plaintiff; that he did 
not see him at the hospital on February 8, 1936, and in fact 
was not there; that he first saw plaintiff in the court of 
Judge Graber in October, 1936, After this call by plaintiff 
on defendant, defendant received a letter from an attorney 
stating he represented plaintiff in his claim arising out of 
the injuries and asking that he advise as to the name of his 
insurance company and see that one of their representatives 
communicated promptly. 

In October, there were proceedings in the Criminal 
Court growing out of this occurrence, Plaintiff testified 
there before Judge Graber. Mr, Litow, an attorney in 
Chicago, testified in the present suit that Healy, Beverly 
& funk, attorneys, sometime in June, 1936, asked him to watch 
this case in the local court and to make an investigation; 
that he did so and assigned Mr, Collins to the work, He 
testified, however, he did not assign any investigator to 
this matter prior to July, 1936, and that he did not in- 
struct anyone to see plaintiff in February, 1936, This suit 
was started July 22, 1937, 

The defendant testified that he had a LaSalle 
sedan of which the license number was 31473, He produced 
the license plate bearing these figures and below the words 
"Illinois---1936", He said that on February 4, 1936, he 
was in Elgin and during all the day was not outside the city 
limits, In the evening, at the time of this occurrence, 
which was about 9:15 to 9:30 P,M,, he was at home with his 
wife and two sons, He was not in Chicago on that date nor 
in the vicinity of the occurrence on that date, He said 


plaintiff called on him at his garage on June 15, 1936, 


which was Monday. He says plaintiff introduced himself as 


from Chicago and stated he was a postal inspector and asked 
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him the number of his car, which at that time he could not 
remember, He says plaintiff pulled out a piece of paper with 
a@ number on it and asked him if that was it; that he (de- 
fendant) went to the ‘phone and called the Elgin Police 
Department and inquired, then turned to plaintiff and said 
that was his number. Plaintiff then said, "Your car hit me 
in Chicago, on Washington and Karlov avenue," to which 
defendant replied, "There must be a mistake, I never hit 
anybody in my life", They then went to the office of Mr. 
Jenks, where plaintiff said defendant was a hit and run 
driver and told the same story to Mr, Jenks. Jenks asked 
plaintiff if he would sign a written statement, but plain- 
tiff said he was advised not to do so, Defendant says 
plaintiff did not say that Collins had called on him, or 
that defendant was the man who struck him, nor did defendant 
say he was in the vicinity of the occurrence, or that he felt 
a bump, ete, Defendant further testified he did not employ an 
investigator prior to June 15, 1936. He employed Healy, 
Beverly & Funk as his attorneys about two weeks thereafter, 
Defendant said he heard plaintiff testify in October before 
Judge Graber, and that he was there asked if he was alone 
when he was struck and replied that he was, Clifford 
Haumiller, son of defendant, Mrs, Haumiller, the wife, and 
Howard, another son, all testified that defendant was at his 
home in Elgin when the occurrence in Chicago took place, 
Margaret Colie, who says she saw the occurrence 
from the window of her front room, says that the injured 
party was alone, Nathan Kellenberger, an employee of de- 
fendant, testified that defendant was at his place of business 
during the day of February 4, 1936, and that at 7:30 in the 


evening he was in the garage giving instructions and dressed 
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in his overalls. Jacob Knupp, who reached plaintiff while he 
was on the curb after the injury, also says plaintiff was 
alone, and further that he didn't see Marcus there the night 
of the occurrence, Carleton D, Myers, a beverage distributor, 
testified he saw defendant at defendant's place of business in 
Elgin at about 8:00 P.M, on the evening of February 4, 1956, 
Edward Newlander, a court reporter, testified that he took the 
testimony in the criminal case before Judge Graber, and says 
that plaintiff wasasked if he was alone at the time of the oc=- 
currence and said that he was, 

Plaintiff, when Collins testified that he had never 
seen him at the hospital, interjected the remark that he had 
not seen Collins either, and afterward testified in rebuttal 
that the Collins produced as a witness was not the man who 
called upon him at the hospital, Plaintiff offered in evidence 
the memorandum said to have been made by Marcus at the time and 
just after the occurrence of February 4 but it was excluded, 
Plaintiff also testified in rebuttal that on the trial of the 
criminal case before Judge Graber he had been advised by 
counsel not to disclose at that hearing the names of his 
witnesses, The report of the police officer Walsh, who inter- 
viewed plaintiff before making it, does not show the number of 
the car that hit plaintiff. A form asking that question was 
not filled in. Walsh says plaintiff told him he did not have 
the license number, 

The cause was submitted to the jury, and as already 
stated there was a verdict for the defendant which the court 
afterward, wee notion of the plaintiff, set aside, and this 
appeal is from that order, 

The trial judge gave two reasons for granting plain- 
tiff's motion, and several other alleged reasons are argued in 
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the briefs, Just before the cause was submitted to the jury, 
Mr, Funk of defendant's counsel, in the presence of the at- 
torney for plaintiff but out of the hearing of the jury, 
disclosed that an anonymous person on the evening before had 
called him up on the telephone at his home and asked him if 
he would be willing to drive 28 miles to get a pointer on how 
to win the case, To a question by the attorney as to who he 
was,he replied that he was a juror, and said, "I want to see 
you win the case", Mr, Funk told the caller that it was 
highly improper for him to talk about the case; that he must 
not do so, The anonymous person said, "I only want to help 
you", Mr, Funk replied, "I am sorry. I do not want to offend 
you, but I cannot talk to you any further", and hung up, This 
call was traced and found to be from Melrose Park, number 9757, 
a pay station, One of the jurors resided in Melrose Park, 
When the matter was disclosed the trial judge said he was in- 
clined to grant a mistrial, Neither of the parties, however, 
made a motion for it, and the attorney for plaintiff objected, 
He said he would not urge the matter as a reason for a new 
trial and, as a matter of fact, he has not done so, Mr. Funk 
for the defendant said he had no objection to going ahead with 
the trial if nothing was said to the jury at that time about 
the occurrence, and the trial judge said, "All right". After 
the verdict was returned the trial judge talked with each of 
the jurors about the matter and all of them disclaimed any 
knowledge of the anonymous call, 

We agree with defendant's contention that the 
record discloses no adequate reason for giving a new trial 
on account of this occurrence and that to grant the motion 


for this reason in the absence of any objection or motion 
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for a mistrial by the parties would be to permit them to 
speculate upon the verdict, 

A seeond reason for granting a new trial was given 
by the court and is urged by the plaintiff in that it is said 
that the attorney for defendant, under the guise of laying 
the foundation for an impeachment of plaintiff because of al- 
leged inconsistent statements made at a criminal trial before 
‘Judge Graber, succeeded in placing before the jury an expres= 
sion of Judge Graber, which was very prejudicial to plaintiff's 
interest. As already stated, there was a criminal proceeding 
tried before Judge Graber at which plaintiff testified, The 
crucial point in this eivil case was, of course, that of the 
license number of the car which struck plaintiff. Plaintiff 
testified several times that he saw this license number and 
remembered it; that he saw the license number before he was 
struck by the car, On cross-examination, after stating he 
testified in the case before Judge Graber, attorney for 
defendant put to plaintiff this question: "Did the Court 
there state to you: ‘Mr, Lyons, being hit with the car, you 
don't think the Court will give much credence that after he 
was hit and knocked eighteen feet he still had presence of 
mind and ability to read the automobile number proceeding at 
about forty miles an hour? I don't think that can be done,' 
Mr, Lyons: 'It was done under an are light,' Did the Court 
say that, ond did you make that reply?" An objection by 
plaintiff was overruled and defendant answered he did not 
make the statement or the reply that he saw the license number 
after he got hit, "Mr. Funk: ‘That statement was not made to 
you, and you did not make that reply?' A: ‘I didn't make 
the reply that I saw the license number after I got hit'," 








— — 
ot medd tiareg od ed Bbivow esituiaq edt yd fatatata « 0% 
Jotbisv edt —— 

“aves asw fait wen s giivsetg tot moaset Baooea —- 6 t” 
Stee ef $f ged of Thitatelg add yd bogts ef bas txyoo ens yd 


gafyai to seins edt tebas tanbueteb tot yentotss odd stadt 


~is %o sauseed titttisig to tasmaiosegat as dot Roitabnyet ont 


exoted [ated Isatmite 8 ta ebam ataomotate- dnote tencoat beget . 


“se1gxe me yaw edt? ototed gutoaly alt bebosooue” redaw8 ogbut 
a'ttiinialg of Isfotbuletq yrsv asw doidw ,tede®: oubwt Yo mote 


gaibesoorg {snimtto 4 aew eiedd (Setade yoset{a aA” stuovetat 
eft heftitees Iit¢atsiq dotdw ts tedet)logbut oroted Sein 
eat to fsdd ,opaved te ,2sw easo Iivis eidd nt tateq Latowxe 


Stitateli  .Ytivalislq.gestte doliw.tso ed¢ to tedaun eaneott 


bas sedmun eaneoti efdt wee ef candi. neal? iavevea BeLttdacd 
saw ed exotsd asdmun eeneotl eft waa od Sanit ¢st botedmoxes 
- ef gattate 1etts ,aoftaniasxe-2e010 a0 © “180° on Yd atowrat 
TOT Yoniotts .iedsi egbul eroted caso eds ‘mi: peltetect 
taveD ef? BIG” ‘:mofsnere eidd Tilktdtaliq: oF auq tasbaotes 
woy ,180 edt dtiw did gated .enoyd sack!) twey od’ etate enedt 


ed tetts tedt serehers doum evig fLiw tasod ‘eat ” sands ines 
to eomesetaq Bad Liite of test noetiigle Bbetoom ba did saw 
‘de gabbosdorg todaua eLidomotua ont Bact 6F ‘YeLitds' bas Bate 


' ened 6d neo gadd aatds s'a0b I tevod as” seita yixot #ueds 
tawod oct BIG ', tdgtl ore as tébaw ofob saw ?It “remoyd vk 
ud softeetdo aA *Sylqet teat ofa woy BLh baa sdedt yoo 

tom 52b ed betewens dnehneteb brs belwiievo” asw Tiisatala 
sedmun eensoll eft wee of tadt Ylqet eft 16 tnemsdete” edt omen 


ot ebam son enw tHometete taaf! idavl wh" tid tog ef setts J 


etam t'nbib TeeeCco⁊ teat eden fon Sth woy bme>\e 
0 '$24 top I s0fts codmsn saneokl edt woe I tadtytes 





/ 
; 








In giving his reasons for granting a new trial the court said: 
"I would like to see cases tried preperly and get cut of court. 
But on a new trial, several things can be handled better than 
they were in the other, For instance, a prejudicial statement 
was in the record, almozet before objections could be made, as 
to vhat the trial Judge said in the criminal case. That really 
was not a question put to Lyons. It wae a statement made to 
Lyons that really did not call for any answer. He said, ‘How 
do you expect me to believe that?’ And that alone crept inte 
this record, and I feel that it should never have come in. It 
was not impeaching, in the usual way of impeachment, but it 
ehowed the jury of twelve men what a judge in the Criminal 
Court said to him; adding a great deal of weight. There was a 
judge testifying right there in the case. It was in. I 
forgot what Lyons said about it, He couldn't say a great deal 
about it. I feel confident that in the trial of the case 
again thet is one statement that will not come into the case, * 
The defendant cites People v. Gleitsmann, 561 Ill. 165, where 
the Supreme Court said: 

*It is a fundamental right in any case to show 

that a witness has made statements out of court 

in conflict with his testimony on the stand," 

There is, of course, no question of the right of any 
Gefendant te impeach the testimony of a plaintiff by showing 
other statements inconsistent with the testimony given by hin, 
The triel judge who was is a position to best understand was 
manifestly of the opinion that this question wae not asked 
for the purpose of laying the ground to impeach the witness 

<_— 

of a judge of the Criminal Court which would be of such 
benefit to their client. The trial judge thought the state- 


t for the purpose of putting before the jury the statement 
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went was prejudicial to the plaintiff and we agree. It wae 
error to e4mit it. The plaintiff bee argued «<t length thet 
the verdict eoastituteéd a miscarriage of Justice, and thet it 
Cannct be sustained on genernl principles, On the other hand, 
@efendéant contends thet eubstantial Justice hae seen attained 
by the verdict of the jury ané that no other verdict sould 
properly te retarned in the cave. It ie not necessary for us 
to weigh the evidence upen an appeal of this character, #e 
have carefully gone ever it ami the feets are recited in the 
opinion, The case wae unusual; unusuel in ite facts and eir- 
cumetances and unueual in the contradictery evidence given by 
the vwitaesses for the respective parties. The trial juige 
expres ree tee opinien that there was perjury in the case of « 


KA and charecter worthy of being called te the attenticn of 


the officers of the law. With thie we agree. He saw and 
heard the witnesses. He wae of the optaion thet a new trial 
should be granted, and we are net able to say that hie order 
for another trial was an abuse of discretion. 

Complaint ie made that a nusber ef instructions 
given at defendant's request should have been refused, hile 
in some respecte these way be subject to oriticien, we would 
not be disposed in a case where justice hae been done to 
reverse on account of anyone of then. In appeale of thie kind 
Appellate tribunale reverse with reluctance. (Gavin v. Neter, 
278 111. App. 508; Begner v. Chicage Netor Coach Go., 299 Til. 
App. 402; Tone v. Zalsey, Stuart Co., Ine., 28% Ill. 4pp. 169.) 
The order will be affirmed. 


APFIARED, 


G'Conner and KeSurely, J3., concur. 
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L. J. BARTLETT, 
ration, et al.¢ 


MR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 


The principal question involved in this case is the 
allowance to Harry J. Myerson of compensation for his legal services 
as a liquidator of the assets of L, J, Bartlett, Inc., a Delaware 
corporation, 

This corporation was engaged in the mail order business in 
Chicago; in 1931 the business was in failing circumstances and the 
stockholders were desirous of liquidating the business and dis- 
continuing the corporation; for this purpose a contract was entered 
into between the corporation and the owners and holders of the 
capital stock and L, J, Bartlett, who was the president, providing 
for this liquidation to be earried on under the direction and super= 
vision of a committee consisting of Harry J, Myerson, Jacob E, 
Replogle, Joseph Fisher and Elbridge W, Rice; this contract provided 
for the payment of costs and expenses of liquidation, including 
attorney's fees to Myerson of $1500 for all services which had been 
rendered up to the time of the making of the contract, “with the 
further provision that he should receive reasonable compensation 
for legal services to be rendered to the Liquidating Committee in 
the liquidating of the business, " 
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Myerson from that time on supervised the liquidation and 
no objections were made to this. Certain differences arose between 
Myerson and Replogle on the one hand, and Rice and Fisher, the other 
two liquidators; differences also arose with Mr, Bartlett, the firm 
president; thereupon Myerson and Replogle filed their complaint in 
chancery in which these facts were set forth in detail, also an 
itemized statement of the receipts and disbursements and an itemized 
statement of the services rendered by Myerson on behalf of the 
liquidating committee. The complaint asked for instructions as to 
how distribution should be made of certain assets; that the resignation 
of the four liquidators be accepted and their several accounts ap- 
proved; answers and counterclaims were filed by Glenn D. Norton, 
Orabelle R, Norton and G W. Rodway, stockholders; the cause was 
referred to a master who took testimony and reported his conclusions; 
he found that all of the material allegations of the complaint had 
been proven, that plaintiffs were entitled to the relief prayed, 
that the counterclaims filed should be dismissed; objections were 
filed and overruled and exceptions were heard by the chancellor, who 
entered a decree approving the master's report in all respects, ex- 
cept as to the master's recommendation that a Prudential Life 
Insurance Company policy upon the life of Glenn D. Norton for 
$25,000, payable to Bartlett, Inc., and constituting one of its 
assets, be sold; Glenn D, Norton and the Security First National Bank 
of Los Angeles, guardian of Orabelle R. Norton, incompetent, ap- 
pealed, and, also, notice of separate appeal by G. W. Rodway was 
filed. These counterclaims and separate appeals will be commented 
upon later in this opinion, 

The master found that after the execution of the liquida- 
tion agreement of June 30, 19351, the liquidators proceeded to 
collect all of the outstanding assets of Bartlett, Ine., and to pay 
certain of its debts; that Myerson, as liquidator, settled many of 


the claims against the corporation; that he received approximately 
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$41,000 and disbursed about $37,500, upwards of 20,000 being paid 
to creditors of the corporation; that Myerson from June 350, 1931, 
A the date of the liquidating contract, up to and including June 20, 
1932, managed the affairs of the corporation as liquidator, and 
thereafter, until the filing of the instant complaint on July 19, 
(2987, continued to supervise the affairs and the liquidation of the 
corporation. 

The master noted that the objecting stockholders say there 
is no provision that the liquidators should act other than as a 
unit, and there is no provision that any single member could act 
independently of the others, and that there is no provision in the 
contract that Myerson should receive compensation, except reasonable 
compensation for legal services rendered to the liquidating com- 
mittee, and that Myerson did not perform purely legal services in 
the liquidating of the corporation, 

The master found that Myerson was a licensed attorney 
practicing at the Chicago Bar for more than 50 years; that the 
active management and complete control of the liquidation was under 
his sole supervision, the three other liquidators not taking any part 
in these services; the master found that a fair and reasonable sum 
to be allowed Myerson as compensation for such services was $5500, 
The chancellor approved this report. When the findings of the 
master are approved by the chancellor they will not be disturbed 
unless manifestly against the weight of the evidence. Pasedach v, 
Auw, 564 111. 491; Stasch v, Stasch, 555 I11, 581; Bednarcezyk v. 
Kudla, No, 40646, opinion filed in this court October 23, 1959. 





The appellants charge that Myerson was a trustee ex 
maleficio; that he obtained possession of the assets of the corpo- 





ration without any authority, but the record shows that it was by 
the agreement and acquiescence of the other liquidators that Myerson 


assumed the active duties of attempting to preserve and save the 
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assets of the corporation, The record shows that he was very active 
and efficient in the performance of the duties required. The master 
in chancery, who heard and saw all the witnesses and examined the 
intricate accounts and vouchers, approved of the services rendered 

by Myerson, as did the chancellor, We find nothing that would justify 
our disagreeing with the conclusion reached by the master and the 
chancellor with reference to the compensation of Myerson for these 
services, 

As we have indicated above, there was found among the 
assets of the corporation a Prudential Life Insurance Company policy, 
issued December 8, 1928, upon the life of Glenn D, Norton, which pro- 
vided for the payment to Bartlett, Inc,, of $25,000 upon his death 
and the sum of $250 per month during the period of any disability. 

It appears that a receiver of the company has been collecting $250 

a month for several years past, during which period Glenn D. Norton 
has been disabled. The chancellor did not approve of the recommenda- 
tion of the master that this policy should be sold, but ordered it 
held by the court, with any other unliquidated assets, until the 
further order and direction of the court. Complaint is made of this 
by the Nortons. This order of the chancellor was interlocutory and 
not subject to review on this appeal. Rosenthal v. Board of 
Education, 259 Ill, 29, 56; Rettig v. Zander, 564 Ill, 112, 115-116. 





G, W. Rodway prosecutes a separate appeal from an order 
denying his motion to vacate a default judgment said to have been 
entered against him on July 3, 1936. The brief filed on his behalf 
gives very little information as to the character of this judgment, 
although we assume that he was made a party defendant as one of the 
stockholders of Bartlett, Inc., and served with notice of the filing 
of the complaint by mail, sent to him at his residence in St. Louis, 
Mo. His complaint seems to be that he was lulled into a feeling of 


security and led to forego taking steps to defend the action, and 
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as a result he was defaulted for failure to appear, No record 
has been filed in this court giving all the facts and evidence 
which was submitted to the chancellor upon his motion to vacate the 
default judgment, The chancellor, in denying the motion to vacate, 
found that Rodway was furnished about July 25, 1935, with a copy 
of the complaint and was duly served by publication notice as re- 
Guired by statute and was defaulted July 5, 1936; that he has not 
shown due diligenee nor any merit in his petition to vacate the 
default. Under these circumstances we will not disturb the order 
of the court, 

Upon the entire record we find no sufficient reason to 
disagree with the decree of the chancellor which is properly before 
us on appeal, and it is therefore affirmed, 


AFFIRMED. 


Matchett, P. J., and O'Connor, J. concur, 
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WILLIAM LESLIB THOMA, as Executor 
of the Last Will and Testament of 


Ida C. Dutton, Deceased, - 
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Appellee, 


JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT. 


UR, 


This suit involves the ownership of a mortgage note for 


Defendant Robert H. Eberle claims to own the note by gift 


$4000. 
The suit was originally 


from his deceased cousin, Louisa J, Eberle. 
brought by William Leslie Thoma as executor oi the last will and 
testament of Ida C. Dutton, deceased; that suit was subsequently 
discontinued and the cause proceeded with William Leslie Thoma, 
individually, as plaintiff; after taking much evidence the master to 
whom the cause was referred found that defendant was the owner of 
the note; objections and exceptions were overruled, the court de- 
creed as recommended and the complaint was ordered dismissed for 
want of equity. Plaintiff appeals, 
The complaint was brought upon the theory that the note 
belonged to Ida C. Dutton, now deceased, a cousin of defendant; 
_ @efendant asserts that the evidence fails to show this but does 
show that it belonged to her sister, Louisa J, Eberle, who gave 
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it to him as compensation for legal services, 

Defendant Robert Eberle is a lawyer practicing in Chicago. 
Ida C. Dutton resided in California until her death in September, 
1932; her sister, Louisa J. Eberle, also resided in California, where 
she died in November, 1930. Mese women were first cousins of de- 
fendant, 

For many years defendant had acted as their attorney and 
advisor; he advised them as to their property interests and securi- 
ties and drew various wills for them, respectively; they were on very 
friendly terms and visited one another at their respective homes in 
Chicago and in California, Defendant never rendered any bills for 
services to his cousins, althoug: it appears that at one time in one 
of her letters Ida said, "do not forget to enclose what I. 0. U, 
that I may remit." By her will Ida Dutton left a legacy of $1000 
to defendant. 

Plaintiff charges that defendant was entrusted by Ida 
Dutton with certain moneys to be invested for ner; that defendant 
invested the moneys im the mortgage in question and acted merely as 
her attormey and agent. ‘he master found that certain moneys were 
given to Eberle by Louisa Eberle for investuient and that she gave 
defendant the mortgage investment for services rendered. 

The evidence before the master consists largely of the 
testimony of the defendant and letters between the various parties. 
Plaintiff objects to the testimony of defendant on the ground that a 
fiduciary relationship existed between defendant and Ida C. Dutton; 
that the burden was on defendant to show the fairness and justice of 
the transaction between Ida Dutton and the defendant, to which defend- 
ant replies that since the mortgage was the property solely of Louisa 
J. Bherle, the question of the relationship between Ida Dutton and 
the defendant is not involved, 


Defendant testified he never collected any moneys for Ida 
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C. Dutton; that with the money belonging to Louisa Bberle he 
bought the note in question in 1922 and subsequently collected the 
interest on it every six months and remitted this to Louisa until 
her death in 1930, This is corroborated by the entries in a memo- 
rendum book in the hsndwriting of Louisa Eberle, ‘The estate of 
Louisa Was never probated, and after her death defendant remitted 
the interest when collected to Ida Dutton so long as she lived, 

Defendant testifed that he still has the note in his 
possession, After the death of Ida Dutton in September, 1932, 
many letters passed between the attorneys for her estate and de- 
fendant, William Thoma, the present sole plaintiff, is a second 
eousin of Ida C. Dutton. 

The master found that after the investment in the mortgage 
note in question Louisa Eberle gave it to defendant, who then 
agreed with her to pay to her during her lifetime the income from 
the note, and further egreed that in the event of Louisa's death 
prior to that of Ida he would pay the income from the note to Ida 
during her lifetime; that defendant observed this agreement and 
transmitted the interest to Louisa Eberle until her death and sub- 
sequently to Ida Dutton until her death in September, 1932, The 
master found that the principal and interest notes and trust deed 
were at no time the property of Ida C. Dutton, deceased, and that 
William Thoma is not the owner of them and is not entitled to 
their possession, 

We see no reason to disagree with the master's conclusion, 
It is supported by many small items, There was nothing directly 
in conflict with defendant's testimony, There were a few statements 
by him which might afford some basis for argument, but the weight 
of the evidence is in his favor, To narrate it in any satisfactory 
manner would unduly lengthen this opinion, 


Eberle was a competent witness, ‘The suit was originally 
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instituted by William Leslie Thoma as executor of the last will and 
testament of Ida C. Dutton, deceased; it was afterward discontinued 
as such, and William Leslie Thoma, individually, together with Mamie 
Thoma, his mother, and Ida Ringler, defendant's sister, were sub- 
stituted as parties plaintiff; Mamie Thoma and Ida Ringler declined 
to be joined as parties plaintiff and were made parties defendant 
and served with summons; Mamie Thoma was defaulted for want of an 
answer, Ida Ringler filed her answer and the cause proceeded to 
final heering with William Leslie Thoma, individually,as the sole 
plaintiff, 

The report of the master finding that Robert Eberle was 
the owner of the note, and the approval by the trial court, will 
not be disturbed unless manifestly against the weight of the 
evidence. Bednarcezyk v, Kudla et al., opinion No, 40646, filed in 
this court October 23, 1939; Basedach v. Auw, 364 111. 491; Stasch 
v, Stasch, 355 Ill. 581. We are rather inclined to the view that 
plaintiff is endeavoring to recover, not on the strength of his ow 
title, but on the alleged weakness of defendant's title, Ye would 
not be justified in disagreeing with the master and the decree of 
the trial Judge. 

The decree is therefore affirmed, 


AFFIRMED, 


Matchett,P. J., and O'Connor, J., concur, 
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a Deposit Agrees 

1931, A. ge Cg 
ration, and CHARLES ¢ 
Receiver of the Forehie 
Savings Bank, ¢ 






Appgilees. 


t MeSURELY DELIVERED THE OPINION OF THE COURT, 


Plaintiffs appeal from an order sustaining the motions 
of defendants to dismiss their complaint. The motions were sup- 
ported by affidavits and court records, 

The complaint sought to have set aside a decree of the 
Superior court entered July 12, 1953, in the case of Brown et al 





v. Foreman et al., No, 550473, and to reinstate a former decree in 
the same case entered January 17, 19353, which had been vacated by 
the consent of all the parties. The case involved reorganization 
proceedings and the decree of January 17th ordered an accounting 
by the Foreman Trust and Savings Bank, as trustee, the removal of 
this trustee and also an accounting from A, G, Becker & Co, The 
decree of July 12, 1953, vacated and set aside this decree but 
gave much of the relief given by the prior decree. 

In August, 1927, A. G Becker & Co., investment bankers, 
entered into a trust agreement with the Foreman Trust and Savings 
Bank as trustee, whereby Becker & Company deposited $6,000,000 in 
cash with the bank as trustee to be used by it in the purchase of 
first mortgage obligations on real estate to be held for the 
benefit and security of holders of first mortgage participation 
certificates to be issued by the trustee and sold to the public. 
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By the terms of the agreement the Becker company was obligated to 
reimburse the trustee for all of the costs and expenses in con- 
nection with the administration of the trust. The company was 
also te approve the securities to be purehased by the trustee, 

Plaintiff Minnie Davis purchased 12000 of these bene- 
ficial certificates, and plaintiff Weinshenker purchased (10,000 
of them, 

July, 1931, a certificate holders' committee (some- 
times called a bondholders! protective committee) was organized, 
and the plaintiffs in this case deposited their certificates with 
this committee. in January, 1932, there was a default in the 
payment of interest on the participation certificates; suit was 
brought in the Superior court of Cook county by certain certificate 
holders, entitled Brown et al v. Foreman et al., case No. 550473, 
seeking the removal of the Foreman bank as trustee and to hold 
the trustee and Becker & Company liable for miefeasance and mal- 
feasance in thet Becker & Company had failed to pay the taxes 
upon the properties which it had agreed to pay and that the bond- 
holders' committee, ostensibly organized for the purpose of pro- 
tecting the investors, was in fact organized by Becker & Company 
to protect its own interests. 

The parties to that suit, both plaintiffs and defendants, 
represented over 96 1/2 per cent of the total outstanding certifi- 
cates. 

January 17, 1955, the Superior court entered a deeree in 
thet cause removing the Foreman bank as trustee and ordering an 
accounting by the trustee and Becker & Company; all of the cefendants 
appealed from that decree to this court; while the appeals were 
pending, negotiations for settlement were in progress, as a result 
of which - all of the parties consenting, all appeals were Gismissed, 
the Gecree of January 17, 1933, vacated and a decree entered by the 


Superior court on July 12, 1955, concluding all matters in con- 
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troversy. 

That decree approved a settlement of all the liabilities 
claimed by the plaintiffs, discharged the original trustee bank and 
Becker & Company from further obligations under the indenture of 
trust between it and the Foreman bank and confirmed the appointment 
of Frank C, Rathje as successor trustee, with all the rights 
vested in the original trustee, 

May, 19355, Rathje, successor trustee, upon request of the 
bondholders! committee, filed a petition in the District Court of 
the United States for reorganization of the trust under section 77B 
of the Bankruptey act; in this court that action was fully approved 
when we (Third Division) reversed an order of the Superior court 
discharging the successor trustee for filing the reorganization 
proceedings, Rathje v. Serb, 287 Ill. App. 142. 

After a hearing before a special master, appointed to 
examine into the reorganization proceedings, an order was entered 
in the United States District Court approving the petition for 
reorganization as filed in good faith. 

A certificate holder, Vernon Tetzke, represented by Meyer 
Abrams, the same counsel as appears here for plaintiffs, prayed 
two appeals; the velidity of the District court order was attacked 
and both appeals were dismissed by the Cirevit court of Appeals; 
Tetzke then appealed to the Supreme Court of the United States for 
a writ of certiorari, which petition was denied, as was also a 
petition for rehearing. 

| A plan of reorganization was filed in the Federal court, 
referred to a special master, who recommended confirmation; there 
objections and exceptions to the master's report were filed by 
Mr, Abrams; these objections and exceptions attacking the validity 
of the decree entered July 12, 1933 were overruled and the report 


of the master, recommending the plan of reorganization, was 


affirmed; final decree was entered in the Federal court on May 8, 
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1936, overruling all exceptions in connection with the consummation 
of the reorganization plan and the discharge of the debtor. 

Tetzke, again represented by Mr. Abrams, filed an appeal 
from this final decree, principally attacking the decree of July 12, 
1933; after a full hearing the Circuit Court of Appeals sustained 
the motion to dismiss that appeal, expressing the opinion that 
there was no error upon the merits of the reorganization plan. 
Tetzke again petitioned for a writ of certiorari to the Supreme 
Court of the United States, which was denied. 

Again Tetzke, acting through Mr, Abrems, on July 10, 1935, 
which was just two days prior to the expiration of the two year 
statute of limitations, sued out a writ of error from the Appellate 
Court of Illinois seeking to reverse the July 12, 1955 decree, 
which was dismissed on motion of Rathje, successor trustee, and the 
committee, 

July 12, 1955, just two years from the date of the decree 
of July 12, 1935, another party, represented by counsel associated 
with Mr, Abrams, filed a bill of review in the Superior court in 
which all of the prior proceedings were recited, and again sought an 
order declaring the decree of July 12, 1933, to be null and void 
and the decree of January 17, 1955, in full force and effect. 
January 19, 1957, this bill was dismissed. 

The present complaint seeks the same action by the court 
as was sought in these prior proceedings. 

Defendants assert that this complaint is a bill of review 
and is barred by the statute of limitations applicable to such pro- 
ceedings. The decree which is attacked was entered July 12, 1953. 
The period of limitations for filing a bill of review is the same 
as allowed for perfecting an appeal or to sue out a writ of error. 
Knaus v. Chicago Title & Trust Co., 365 I11. 588. At the time the 
decree which is attacked was entered this period of limitations was 
two years. (Smith-Hurd's Ill, Rev. Stats. 1955, chap. 110, sec, 117.) 
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The complaint before us was not filed until September 6, 1958, more 
than five years after the entry of the decree of July 12, 1955, hence 
it is barred by the statute of limitations. 

Plaintiffs assert, through an affidavit filed by Mr. Abrams, 
that the object of this complaint is not to review the decree of 
July 12, 1933, but to enforce the decree of January 17, 19535, which, 
it is claimed, is still in full force by reason of the alleged 
nullity of the decree of July 12, 1933. In determining whether any 
pill is a bill of review the court will look to the essence and ob- 
jectives of the bill. Sechoknecht v. Prassas, 520 Ill. 425. There 








a bill was filed to review a decree of partition and to set aside 

@ sale and master's deed made to various persons; it was contended 
that at the time the bill for partition was filed the partitioning 
plaintiff had no title and the court had no jurisdiction; demurrer 
was filed on the ground that the bill showed upon its face that it 
was a bill of review and that the statute of limitations had run; 
the demurrer was sustained, The Supreme court affirmed this, noting 
in its opinion that the plaintiff had claimed it was not a bill of 
review but an original bill to set aside a decree for want of juris- 
diction of the trial court, of the parties and of the subject 
matter. Plaintiff charged fraud on the part of the defendants, but 
the court held that if this were true it was an error appearing on 
the face of the record and the bill was strictly a bill of review, 


This is true of the present case, In Knaus v. Chicago Title & Trust 





Co., 3565 111. 588, where the pill sought to invalidate a decree of 
foreclosure and the certificate of sale and master's deed, the 

court held that this was in fact a bill of review and governed by 

the statute of limitations. ‘See also The People v. Sterling, 557 Ill. 
354, 


Cases cited by plaintiffs to the contrary are not ap- 


plicable, In Sheaff v. Spindler, 339 Ill, 540, the plaintiff was 


not a party to the proceeding sought to be set aside, and in 
other cases cited by plaintiffs the court had acquired only colorable 
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Jurisdiction by reason of false testimony. In Beck v. Lash, 505 I11l. 
549, 556, it was held that it was only fraud which gives the court 
coloreble jurisdiction that renders the decree void as to all parties 
affected, 

In the instant case the complaint alleges that the bank 
trustee and Becker & Company had violated their trust duties in that 
Becker & Company had not reimbursed the trustee for taxes, There 
are general allegations that though the bank trustee and Becker & 
Compeny had organized a committee for the ostensible purpose of 
protecting the interests of the investors, it was in reality the 
agency of Becker & Company. The entire body of the complaint is 
directed ageinst the validity of the actions of the bank trustee 
ané Becker & Company. It clearly was a bill of review. 

Other points are made by defendants justifying the order 
dismissing the complaint. We shall notice only one of these, 
namely, that ell the charges made in the complaint have heretofore 
been adjudicated against the plaintiffs. In the case of Tetzke v. 
Trust No. 2988 of Foreman Trust & Savings Bank, 85 F. (2d) 942, 
decided by the United States Circuit Cotirt of Appeals, the court 
held that after an examinatinn of the record upon the merits, no 
error was found, The additional abstract filed in the present 
case shows that the objections filed to the master's report in 
that cause were in substance the same as appear in plaintiffs! 
present complaint, Also, in the brief filed in the United States 
Circuit Court of Appeals the claims there made against the decree 
of July 12, 1983, are in substance the same as are now presented 
in the instant case. It should be remembered that in the United 
States Circuit Court case the court held against these claims after 
considering the case upon the merits, | 

These issues were presented in the Superior court of Cook 


county and dismissed July 12, 1955, in the case of Schero v. Brown, 


No, 10595. In the present case the trial court rendered an opinion, 
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when it dismissed plaintiffs! complaint, to the effect that all of 
the matters alleged in the complaint had been already adjudicated, 
The record supports this conclusion, 

For the reasons above given the order of the trial court 


dismissing the complaint is affirmed, 


APFIRMED,. 


Matchett, P. J., and O'Connor, J. concur, 
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ALLAN M, LOEB, f 
THOMAS H, LOEB; 


MR, JUSTI gr 


July 8, 1936, plaintiffs filed their complaint in chancery 
against defendant praying for an accounting and for the partition 
of certain real estate. Defendant, after answering, filed its 
counterclaim, After the pleadings were settled the cause was re— 
ferréd to a master in chancery who took the evidence and made up 
his report, Afterward a decree was entered substantially in ac- 
cordance with the recommendation of the master, Both parties being 
dissatisfied, plaintiffs appeal from certain portions of the decree 
and defendant prosecutes a cross appeal as to other parts of the 
decree, 

The record discloses that in 1953 the defendant was en- 
gaged in the business of purchasing at discount, mechanic's lien 
paper, building contractors' accounts, second mortgages, and the 
like, Plaintiffs were the owners of one-half of the common and 
two-thirds of the preferred stock of defendant corporation. 

Seymour Marks, president of the defendant company, owned the other 
7 half of the common stock and the remaining one-third of the pre= 
ferred stock, On account of the depression there were very few 
mechanic's lien claims offered for sale and it was decided to dis- 
continue the buying of such paper. Afterward plaintiffs wanted 
to withdraw from the business and to liquidate the assets of the 
company, To bring this about, Marks bought some of plaintiffs! 


preferred stock so that the three plaintiffs owned one-half of the 


stock and Marks one-half, Some time after this, April 30, 1935, 
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the parties entered into a written contract for liquidating the 
assets of the company. Under this agreement plaintiffs sold their 
stock to the defendant company in payment of which defendant turned 
over to plaintiffs certain assets consisting of real and personal 
property and defendant retained an equivalent amount, The re- 
mainder of the assets, which consisted of both real and personal 
property and designated "Segregated Assets" which were not readily 
divisible were to be retained by defendant company for one year but 
it was provided that such assets were the joint property of plain- 
tiffs and defendant. Defendant was given the sole management and 
control of the assets and authorized to make collections of them 
until April 350, 1936. For such services plaintiffs agreed to pay 
$80 per week to defendant in part payment of the salary of Seymour 
Marks who was president and manager of defendant. Plaintiffs also 
agreed to pay one-half of the expenses incurred by defendant in 
liquidating the assets. The contract also provided the defendant 
“shall have the full right and authority to transact any business 
that it may see fit in addition to the management and collection 
of the segregated assets, and to make use of its entire office 
space, phones and all of its employes for its own exclusively 
private purposes, " 

The contract then recited that defendant had outstanding 
obligations aggregating approximately $16,000 "due to eustomers 
from time to time upon collection of items; and for the purpose 
of providing an operating fund for the payment of said items," 

(as well as other obligations of defendant company which plaintiffs 
were obligated to pay one-half and defendant the other half), it 
was agreed that plaintiffs and defendant should each deposit 
forthwith 510,000 with defendant for such purposes; that such 
$20,000 should be kept in a separate bank account but that defendant 
might draw against this money to pay expenses in administering the 
"Segregated Assets" and to pay other obligations; that as soon as 
defendant had collected from the assets $5,000 or more, in addition 
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to the $20,000, defendant should pay plaintiffs one-half of such sum, 
less certain expenses and "It is expressly understood and agreed, 
however, that on April 30, 1936" defendant “shall turn over and de- 
liver to" plaintiffs “after the discharge of all of the debts and 
obligations referred to in this agreement, their share of the net 
balance that may then remain including their one-half share of the 
operating fund," ($20,000) or of the remainder of it which might 
then be on hand, "The remaining segregated assets shall be equally 
divided and distributed in such manner as may be mutually agreed 
upon between the parties," 

The contract further provided that plaintiffs were to in- 
demnify defendant by paying one-half of all the liability, etc., and 
defendant was authorized to deduct from collections it made or from 
the $20,000 fund "sufficient sums to satisfy and discharge the 
obligations" of plaintiffs "and in default of such deductions" by 
defendant, plaintiffs agreed to pay to defendant "one-half of each 
of such liabilities as soon as the same shall be legally established, 
or as soon as the Purchaser shall have paid out or become liable 
for" such liabilities. 

While the matter was pending before the master, the parties 
entered into a written stipulation under which practically all of the 
segregated assets were sold by the master November 19, 1956, The 
rights of the parties, it was expressly stipulated, should be in no 
manner waived or impaired by such sale, 

Under the contract of April 30, 1935 (which ran for one 
year, under which defendant was liquidating the segregated assets 
and also conducting some of its own business), all costs and ex- 
penses incurred by defendant, including salaries, rent, telephone, 
ete., were charged against the proceeds derived from the segregated 
assets and, as we understand the record, no complaint is made as to 
such charges or expenses, but plaintiffs object to certain expenses 
made during the period from May 1, 1936 to November 19, 1936, at 


which later date the assets were sold, During that period, nearly 
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seven months, defendant made collections from the segregated assets 
totalling $13,052.28 - %3,637,62 from real estate and 49,414.66 from 
other assets, The disbursements made in the same period were 
$12,586.91, made up of the following items: (1) Out-of-pocket ex- 
penses attributable to real estate, $2,287.54, (2) Out-of-pocket 
expenses attributable to other assets, $1,724.75, total $4,012.27, 
(3) General overhead expenses of defendant corporation, $8,574.64, 
It is to this last item of expense thet plaintiffs object. They 

say that Seymour Marks, president and sole owner of the defendant 
company during the seven months, drew a salary of $160 a week, or 
$4,480; that the rent of the office occupied by defendant was $200 
per month; salaries for office employees and all other expenses were 
charged against the segregated assets and were so allowed by the 
master and chancellor, and plaintiffs contend that this $8,574,64 
should be borne by the defendant or Marks and none of it charged 
against plaintiffs or against the segregated assets of which plain- 
tiffs were one-half owners, 

On the other side, defendant argues that the decree, in 
this respect, is proper because the expenses were reasonable and 
necessarily incurred in preserving, conserving and protecting the 
joint assets, 

As sustaining their respective positions, counsel for each 
side make a number of propositions supported by numerous authorities 
but we think it would serve no useful purpose to analyze or mention 
these several propositions for we are of opinion that the evidence 
. shows that the charges made were reasonable and necessary. But we 
are further of opinion thet such expenses ovght not to be charged 
solely against segregated assets because defendant's own 
witnesses, including Marks, gave testimony to the effect that about 
80% of the work done during the seven months by defendant's em- 
Ployees was required in connection with the segregated assets and 
about 20% to the defendant's private business, and there is no 


evidence to the contrary. We are therefore of opinion that the over- 








32 —— ont woe —5 2 tnabneted 2* — 
mort Ba DL, Qi) bas etatas Ieex mort 98.NE8, ah ~ 88.880 ELE ant Ltavor 


oy weOr 


‘exew botieg omen sit at ebem ndmomea ude tb ont .aeecs tedto 
} noes ov t 
~xe — oxloog-t0=t 40 (£) tamett gatwollot ett to aw ebsst “0.888 26 


tient ido, 


tadoog-to-t yO (s) .2d, 988 8? otatas isex ot oldatudiatss — 
" 8S. S10, Se Lat ot (ST. AST, £2 ,atemas sarito ot oldstudintta oraege⸗ 


128.078, 8% ,moltsroqroo tnabreteh to aes negxe baoiteve — 
vod? .toefdo ettitaisila tant eanoqxe to med taal aid? of af $I 
tnabaeteb eld to senwo afoa bas tnebiaerq aati cwomyea tat yan : 
‘te leew a O81 to yialae 8 word ashton nevea exit satu Ua — 


00st #aw tasbasteb yd betquese eottto oft to tne odd tact 1088.04 
1J ob 
oxew seansqxe texto {is bas asevolane sotto 102 eolteLas pataom 19q 
ou Fuxas eddie 

ond yo hbewolls os otew bas ateaes bovageryoa oxit —“ 
J 


bd.a08,8$ aid? fadt bnosnoo attitatala bas tol Leonado ana —— 
pee De et Laie. 
beatano tt to enon bas adel “<0 tnabasted ont vd —24 ed SLvode 


-ntalq dotdw to atonas hetagerase ont tantegs 10 “attteatalg a 
— to 
— Uad- oao orou —— 


2gR aa * 
mi ,eetoed sft tadd esypts duabueted ebis tonto adit 20 : 


Sota 


—— 
bas sldanoasst stew sesneqxe edt eanaoad teqgotg at .foeqeer aldt 


old anttootora baa gaivresmoo eee nt dewiwoal ‘Utraanenen 
* rors 





2d onaa § 2 > 
pres 0d Leanwoo .attott taoq ovitooqaet itedt gaintst?sue pong — — 
nold trodius apotouun yd betioqawe anol? Lsoqorg: to oder a oan | abte 
fotinem to exylens of oroquvgq fvteay on evtea binow wt sitet 8 viet 
eonebive eft tadt motntgo to em ew tot enott aaogora Lenevea onodt ; 
ow tud .yrssaeosn fae oldsnonset evew eam asgiado an tartt aw at 
| 


_bewrtasto od ot tom auauo aeaneqxs sous tact notalgo to contd aut ons 










i Shay 
nwo e'insbreteb | exusood atears bes agetgen ‘tankega etolo⸗ 
OTe 
twods tadt toette edt of Yaomtteca ovsy «22a antbuLont sponsoat tw 7 
J ue q 


“me a'tnabaeted ya edd now even orld gatas snob row oat to ‘ 
inl) SOR 

brs — botsgergesa ont at tw aottoenaos at borxtuper naw seeyolg — 
Sm wie 

on at enon baa ,paentend otevind anabeored ont of ROS twods 


ab y Gtas 
-reve edt ¥ act nolniqo to erotevedt ons ou —E ott 


5 

head expenses should be divided, 20% charged to the defendant and 
80% against the segregated assets, one-half of which must ultimately 
be borne by plaintiffs and the other half by defendant, Twenty per 
cent of $8,574.64 is $1,714.92, leaving $6,859.72 to be charged 
against the proceeds of the segregated assets. 

In its cross appeal defendant contends it should be awarded 
$1,250 for attorneys’ fees upon its counterclaim for partition of the 
real estate which was a part of the segregated assets; that plain- 
tiffs in their complaint had not properly set forth the interest 
of the parties in the real estate which necessitated the filing of 
the counterclaim, The master found that the parties (in stipulating 
for the salé of most of the assets, as above stated, by the master), 
provided for the manner of the sale and disposition of the real 
estate and that the proceeds of such sale be "divided in two equal 
parts or funds, one of which shall be paid to the plaintiffs col- 
lectively and the other to the defendant;" that no mention was made 
of attorneys' fees and that such question was not saved although 
the parties in agreeing to the sale stipulated that the remedies of 
the parties should in no way be impaired. We agree with the master 
and the chancellor, Moreover, section 40 of the Partition Act (sec, 
40, chap, 106, 111. Rev. Stats. 1939), provides for the allowance 
of fees for "plaintiff's solicitor" where there is substantially 
no controversy. Moskovitz v. Chester Arthur Wood, et al., No. 40613, 
opinion filed October 3, 1939, and cases there cited. See also 
Cowdrey v. Hitchcock, 103 Ill. 262. 





In Hynes v. Jennings, 262 I11, 268, it was held that it 
wes improper for a master to hear evidence with reference to at- 
torneys' fees in a partition proceeding until a decree had been 
entered, In the instant case, no such decree was entered and there 
was no error in disallowing this item, 


Counsel for defendant in their cross appeal contend that 
"The decree should have ordered payment of the unpaid obligations 


of the defendant involved in the segregated assets, or at least 
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6 
should have protected the defendant against future liability there- 
on." In support of this counsel say that on April 30, 1936, defendant 
corporation "still remained personally obligated to various con- 
tractors from whom accounts were purchased, upon unpaid liabilities" 
of ¢12,629,21 which amount had been subsequently reduced by reason 
of settlements with some of the contractors, In this connection 
the master found that the $20,000 above mentioned (of which plain- 
tares advanced $10,000), was placed in an "operating fund to take 
care of certain obligations;" that the contract provided these 
obligations might be paid on or before April 30, 1956 by defendant, 
but not afterward, The master also found there was no oral agreement 
subsequent to the making of the contract, whereby defendant should 
retain any of this fund beyond April 30, 1936; that the contract ex- 
pressly provided that on April 30, 1936, defendant should turn over 
to plaintiffs their one-half of the amount then remaining in the 
operating fund and recommended that defendant be required to at once 
account to plaintiffs for one-half of such funds remaining, This 
was approved by the chancellor, The master further found that in 
subsequent payments which defendant was required to make to such 
contractors, one-half should be borne by plaintiffs, and that if and 
when defendant paid any such contractor it was to be indemnified for 
one-half of such payment by plaintiffs. This was according to the 
terms of the contract. His finding was ayprevet. by the chancellor, 
The evidence tends to show that it was agreed by plain- 
tirfs and defendant that no voluntary payments should be made by 
defendant to such contractors but that such payment should be 
avoided; “that when a contractor would demand payment, same would be 
made only after an attempt at compromise," that this was the custom 
and usage of the parties in the conduct of their business, Continu- 
ing, counsel for defendant say "Loeb, in his testimony admitted that 
the company customarily held back in all cases in which it did not 
believe an application for payment wovld be made, and that in about 


fifty per cent of the cases it was the policy of the company to defer 
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7 
payments, the company determining not to voluntarily pay out to 
contractors, " 

From an examination of the record and the briefs of both 
parties, it appears that it was the agreed custom not to pay any 
contractor who had a valid claim unless and until he made a demand, 
and not then if the matter could be settled for less than the amount 
of the claim, A court of chancery does not approve of this practice, 
Plaintiffs were not entitled to have defendant turn over to them 
one-half of the moneys remaining in this fund, Neither are we of 
opinion that defendant should keep such funds in its possession, but 
in view of all the facts, we will not disturb the decree in this 
respect, 

The decree of the Circuit court of Cook county is modi- 
fied and the matter is remanded for further proceedings in accordance 
with the views herein expressed, Each party will be required to pay 
one-half of the court costs in this and in the trial court out of 


the remaining segregated assets, 


DECREE MODIFIED AND CAUSE REMANDED. 
WITH DIRECTIONS. 


Matchett, P. J., and MeSurely, J., concur, 
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JOHN T, BEATTY, « 
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MR. PRESIDING JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 
This appeal by plaintiffs, I, Allison, F. C. Hasse and 

E. &. Richardson, seeks to reverse a decree dismissing their 

amended complaint for specific performance for want of equity, 
Inasmuch as the pleadings have a vital bearing upon the 

determination of the issues involved, it is necessary that same 

be set forth fully. Plaintiffs' amended complaint is as follows: 


"1, I. Allison, is an engineer by profession and has 
devoted years of study and experimentation in connection with 
radio receiving sets and talki ne machines; that after the expen= 
diture of much time, labor and expense, he developed devices and 
improvements in connection with radio receiving sets and talking 
machines}; 


"2, F. C. Hasse and R. 5. Richardson, assisted I. 
Allison, in developing said devices and improvements and are 
financially interested therein; 


"3, On or about the ist of October, 1929, Re J. Beatty 
and John T, Beatty, were interested in the manufacture of radio 
receiving devices and talking machines; they were the principal 
owners of the stock of the United Air Cleaner Corporation, which 
was engaged in the manufacture of radio receivers and phonographs 
with a factory located at No. 9705 Cottage Grove avemue in the 
City of Chicagos said corporation did an extensive business; its 
factory contained about sixty thousand square feet, with ground 
space of about six acress R. J, Beatty and John T, Beatty were 
desirous of improving the quality of the apparatus they manufactured 
and with that end in view, on or about the lst of October, 1929, 
began an investigation of complainants' devices and entered into 
negotiations with a view to purchasing the rights of complainants 
in said devices and improvements; numerous interviews were had 
between R. J. Beatty and John T. Beatty and complainants with 
reference to the acquiring of said rights; Beattys were shown a 
working model of a radio receiving set with said devices attached; 
said devices are of a simple nature and can easily be applied to 
any amplifier circuit; at those interviews it was explained that 
said devices had been placed in the hands of patent attorneys for 
applications for patents but that no patents had been issued and 
the applications had not been passed upon; 


"4. That after numerous interviews and demonstrations 
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of the results of the use of said appliances and devices before R, J. 
Beatty and John T. Beatty and their radio engineers, an agreement was 
entered into between complainants and R. J, Beatty and John T. Beatty; 
said agreement was thereafter on or about the 7th day of January, 1939, 
reduced to writing and signed by complainants and R. J. Beatty and 
John T, Beatty; 


"5, Said contract follows: 


"Know all men by these presents that the copartnership know 
as ‘Allison, Hasse and Richardson' of the City of Chicago, Cook County, 
Illinois, hereafter to be known as the ‘Associates! hereby agree to 
sell, assign and transfer to the Beattys, Sr. R. J. and Jr. Je Te also 
of Chicago, Cook County, Illinois, hereafter te be known as the 'Buyers,' 
such Radio and talking machine irorovements as are set forth in Patents 
applied for and fully described therein, demonstration of which devices 
and improvements has been made by Ur. Ailison in his working model to 
the Buyers to their entire satisfaction and which quality and performance 
the Associates guarantee to reproduce +m-the-—deity—redie—output—ef—the 
Buyers—within-—treir—present—eoest—or-—manufactures-—whieh-sosts—heve-—been 
€+¥OR-+O-mPy-SLs50R, 

(Insert) 

"The Associates have extended a proposal to the Buyers on this 
7th day of January, 1930, covering the above mentioned transfer of 
assets to them and same has been accepted by the Buyers, the main 
details of which are set forth as follows: 


"Upon the signing of this agreement by all parties concerned, 
the Buyers will take the following action at once, 


"1. Tender the Associates $10,000 in cash within 30 days. 


“2, Transfer three hundred and twenty-five (325) shares of 
United Air Cleaner Capital Stock (accepted in this instrument at a 
valuation placed upon it by the Buyers of $200 per share) proportion— 
ately in the individual names of 9. Ailison; F. C, Hasse and HE, S, 
Richardson, 


"3. Szgn an agreement with the Associates to repurchase 
these 325 shares from them at $300 per share on or before the expiration 
of two years following date of original agreement; (this repurchase 
price of $300 per share was offered by the —— 


"4, Execute instruments with Associates for the further 
peyment to them of $5,000 in cash on four, six and nine months after 
date of agreement or a total of $15,00 cash, plus the initial $10,000 
cash payment making a total cash payment to the Associates of $25, 000 
within nine months of the date of this agreement. These three deferred 
$5,000 payments are to bear six per cent (6%) interest for their 
duration, 


"5, This original agreement also provides that these devices 
and improvements can and shall be offered to other manufacturers of 
radio, talking and moving picture machines on a license or royalty basis 
and the Associates are to receive one-third of all such income as may be 
derived from furnishing same to other manufacturers or on the total 
output of all such manufacturers who may be licensed to use these 
devices; and the Buyers are to use their best efforts to make as many 
ef these leases to other manufacturers as possible, 


"In witness whereof, the said parties have hereunto set 
their hands and seals, the day and year first above mentioned, 


The Buyers 
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(John T, Beatty 
(CR, J. Beatt 


The Associates 


(I, Allison 


(E, S, Richardson 


Witness: 
Ce. We Maleolm 


"INSERT s 


in production at a eost not to exceed that of the present cost 
of audio circuits using 245 tubes, or 210 tubes or 250 tubes, 


"6, It is further understood that any developments 
pertaining to radio receivers, speakers or pickups or radio 
phonographs used in amateur broadeast reception brought about 
by the Associates within a period of two years from date of 
this agreement, shall be turned over in whole to the buyers, 
expense covering same to be borne by the buyers. 


The Buyers 


(John 1, Beatty 
(R, J, Beatty 


The Associates 


E. ¢ 
(i, AAT Oe 
(E, S, Richardson 


Witness: 
Cc, W. Malcolm 


"6, After the execution of said agreement the Beattys 
and their engineer and radio experts examined the mechanical 
construction of said devices as shown by the model exhibited to 
them, and complainants proceeded to censtruct another model for 
the use of said Beattys, and requested the Beattys to transfer 
to complainants 325 shares of United Air Cleaner Corporation 
capital stock mentioned in said contract, and at the expiration 
of thirty days after execution of said contract requested 
Beattys to pay said sum of ten thousand dollars as provided in 
said contract; Beattys failed and refused to turn over said 
shares of United Air Cleaner Corporation capital stock, and 
failed and refused to pay said sum of ten thousand dollars, or 
any other amount and fail and refuse to carry out said contract, 
and refuse to execute instruments for said Fifteen thousand 
dollars further payments, 


"7. Complainants are informed and believe that the 
Beattys after the examination of complainants! model, by 
themselves and their engineers, after the signing of said 
contract, made partial use of said devices and improvements, 
and applied same to their radio, and by making use of the 
knowledge gained by the examination of said devices they 


eatly improved the quality of the radio receivi ets 
— by then, aad far thst reason fraudulently 
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refused and still refuse to carry out said agreement on 
their part. 


"8, Beattys are wrongfully and fraudulently re= 
fusing to carry out said contract, and are through said 
United Air Cleaner Corporation wrongfully and fraudulently 
making use of said devices and improvements and the 
principles in connection therewith developed by I, Allison, 
without giving complainants the benefits to which they 
are entitled under the contract, 


"9. Complainants caused an assignment to be drawn 
up assigning all right, title and interest in and to said 
devices and patent application to R. J, Beatty and John fT, 
Beatty, and are ready, able, willing and hereby offer to 
turn the same over to said Reattys, and are ready, able, 
willing to hereby offer to do and perform any other act 
and deed which may be deemed necessary to transfer to said 
Beattys the full title and benefit to said devices and im- 
provements and ali rights under and by virtue of said 
application for letters patent, 


"10, Complainants are ready and have been since 
the signing of said agreement, to carry out the acts and 
deed therein provided, and hereby offer to do and perform 
the seme, 


"ll, ‘Said devices and improvements exhibited to 
R. J. Beatty and John T. Beatty can be reproduced in 
production at a cost not to exceed that of the cost of 
audio circuits using 245 tubes or 210 tubes or 250 tubes 
at the time of the entering into said contract. 


"Prayer for relief that defendants be decreed 
specifically to perform said agreement and to transfer 
325 shares of the capital stock of the United Air Cleaner 
Corporation, and to pay the money provided to be paid in 
said contract; complainants being ready and wi and 
offering specifically te perform said agreement on their 
part,ete," 


Defendants' demurrer to the amended complaint having 
been overruled, they filed the following amended answer: 


"Defendants neither admit nor deny that I, Allison 
is an engineer by profession and that he has devoted years of 
study and experimentation in connection with radio receiving 
sets and talking machines, or that he developed certain dewices 
and improvements in connection with radio receiving sets and 
talking machines, but demand strict proof thereof, 


“Further answering, defendants have no knowledge as to 
whether or not F, C, Hasse and E, &, Richardson assisted I, 
Allison in developing any devices and improvements and became 
and are financially interested therein, but demand strict 
proof thereof, 
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"Further answering, defendants admit that on or 
about the lst day of October, 1929, they were interested in 
the manufacture of radio receiving devices and talking 
machines, and deny that they are the principal owners of 
the stock of the United Air Cleaner Corporation, located 
at 9705 Cottage Grove Avenue, Chicago, Illinois, and admit 
that they are personally desirous of improving the quality 
of the apparatus manufactured by the United Air Cleaner 
Corporation, and deny that they had numerous interviews 
with complainants. Defendants admit that they were shown 
a working model of the radio receiving set with devices 
attached, but that complainants fraudulently and with the 
intent to defraud these defendants, wholiy misrepresenting 
said device, used a baffle board of a size which is impractical 
and impossible to use in the manufacture of the device, These 
defendants, on information and belief, state that the com 
plainants herein have never filed application for patent for 
the device, and also state, on information and belief, that 
said device is not something new in the line of radio and is 
unpatentable, 


"Further answering, defendants admit that they signed 
the document set forth in the Amended Bill on or about the 7th 
day of January, 1930, as alleged in paragraph four thereof, 


“Further answering, defendants deny that after the 
signing of said document, they examined the mechanical con- 
struction of said devices as shown by the model exhibited to 
them by complainant, I, Allison, Defendants deny that 
complainants proceeded to construct another model for the 
use of said Beattys and deny that complainants carried out 
all of the provisions of the agreement by them to be 
performed, 


“Purther answering, defendants deny that they or 
their engineers made an examination of complainants' model 
after signing said contract or made any partial use of said 
devices and improvements, or applied same to their radio, 


“Further answering, defendants deny that they or 
the United Air Cleaner Corporation are wrongfully and 
fraudulently making use of said devices and improvements 
and the principles in connection therewith developed by 
complainants, 


"Purther answering, defendants say that they have no 
knowledge as to whether or not complainants have ever instructed 
their patent attorneys to assign all their right, title and interest 
in and te said devices and patent application to R. J. Beatty and 
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John T, Beatty, but, on the contrary state, on information and 
belief, that no patent has ever been issued to said complainants 

for said device, and demand strict proof thereof, and deny that 
complainants have ever performed or tendered the assignment of 

their patent to these defendants. 

"Further answering, defendants deny that complainants are 
ready, able and willing, and have been ever since the signing of 
said agreement, to carry out and do and perform all and singular 
the acts and deeds therein provided, 

“Further answering, defendants submit to this Honorable 
Court that all and every the matters in the Amended Bill of Complaint 
mentioned and complained of, are matters which may be tried and 
determined at law, and with respect to which the complainants are 
not entitled to any relief from a court of equity, and these defend— 
ants pray that they shall have the same benefit of this defense as 
if they had demurred to the complainants! bill, and pray to be hence 
dismissed with reasonable costs and charges on their above motion 
wrongfully sustained," 

The only evidence introduced by plaintiffs upon the hearing 
before the master, in addition to the written agreement between the 
parties upon which this proceeding is predicated, was the testimony 
of defendants. They both testified they signed the written agreement 
and that they did not make any payments to plaintiffs, transfer any 
stock to them or execute the stock repurchase agreement as provided 
in the aforesaid written agreement; and that no patent application 
or applications had ever been exhibited to them by plaintiffs, 
Defendant R. J, Beatty testified that neither he nor Kis son had 
paid “the $10,000 in cash or transferred the stock to plaintiffs" 
because there was "no occasion for it" ‘and “we had not advanced to 
that point." At the close of plaintiffs' case defendants rested 
without offering any evidence, 

The report of the master in chancery to whom the cause was 
referred recommended that plaintiffs*complaint be dismissed for want 
of equity and a decree was entered in accordance with such re- 
commendation, 

Plaintiffs! theory as stated in their brief is as follows: 
"The plaintiffs offered in evidence the contract in question ané 
placed the two defendants on the stand to prove that they had never 
performed any of the agreements mentioned. Defendants offered no 


evidence, It is the complainants! contention that the burden of 
proof is on defendants; that having established in the first instance 
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-7- 
that the defendants had failed to perform, the defense of the defend- 
ants was an affirmative one and in the absence of any proof of a 
defense, a decree for specific performanee should be entered, The 
| complainants contend that by the agreement, the defendants were to 
take certain action ‘at once' and that by failing to take such action 
immediately the defendants breached the contract in limine. It is 
contended that the relief asked for by the complainants properly comes 
within the scope of an equitable action inasmuch as what the complain= 
ants prayed for was specific performance, not only of payments in cash 
and the transfer of certain shares of stock, but also of the execution 
of an agreement to repurchase said shares of stock, and of the execu- 
tion of certain notes securing the balance of the purchase price," 

As to defendants’ theory, it is stated in their briefs 
"The defendants' theory of the cese includes: that their answers put 
in issue all the material allegations of the bill of complaint includ- 
ing the verity of the existence of the subject matter of the proposed 
Sale - that is, the existence of radio and talking machine improvements, 
which, the memorandum of January 7th recites, were fully described in 
"patents applied fors;! the existence at the time of the agreement of 
sale, or at any time, of any such patent applications; the existence of 
any assignments of such inventions, executed by the complainants as 
alleged in the bill of complaint; and also that the complainants 
completely failed to adduce evidence sufficient to make out any case 
Which entitled them to any relief in equity as prayed in the bill of 
complaint or which required of the defendants any affirmative defense," 
The master in his report found that the only material 
allegations of plaintiffs' complaint, either admitted or proved, were 
“those as to the execution of the written agreement by defendants and 
“the noncomplianee by the latter with the terms of said agreement 
providing for payment in cash and notes of the amounts stipulated 
therein and the transfer to plaintiffs of the specified shares of stock 






and the execution of the stock repurchase agreement. The master's 
Pinding as to certain other essential allegations of the amended 
plaint and his conclusions of law with reference thereto are as 
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follows: 


"Amended bill of complaint further alleged that complainants 
caused an assignment to be drawn up by their patent attorneys, 
assigning all their right, title and interest in and to said devices 
and patent application to defendants, and are ready, able and 
willing and do offer to turn same over to the defendants, and are 
ready, able and willing and do offer toe do and perform any other act 
and deed which may be deemed necessary to transfer to the defendants 
the full title and benefit to said devices and improvements and all 
rights, under amd by virtue of said application for letters patent; 
that Bhe amended bill of complaint further alleges that the com- 
plainants are ready, able and willing and have been ever since the 
Signing of said agreement to carry out and do and perform all and 
Singular the acts and deeds therein provided for them to do and 
perform, and offers to do and perform the same; that the amended 
bill of complaint further alleges that said devices and improve=- 
ments exhibited to the defendants can be reproduced in production 
at a cost not to exceed that of the cost of audio circuits using 
245 tubes or 210 tubes or 250 tubes at the time of the entering 
into ef said contract; that the joint and several amended answer 
alleges that the defendants have no knowledge as to whether er not 
the complainants have ever instructed their patent attorneys te 
assign all their right, title and interest in and to said devices 
and patent application to the defendants, and alleges on information 
and belief that no patent has ever been issued to said complainants 
for said devices, and demands strict proof thereof, and deny that 
the complainants have ever performed or tendered the assignment of 
their patent to the defendants, and deny that the complainants 
are ready, able and willing and have been ever since the signing 
of said agreement, to carry out and do and perform all and singular 
the acts and deeds therein providedj that the complainants offered 
no competent evidence as to their readiness, willingness and ability 
to perform said agreement; that the complainants offered no evidence 
as to their ability to reproduce the said devices and improvements 
in production at a cost not to exceed that of the cost of audio 
eircuits using 245 tubes, or 210 tubes or 250 tubes at the time of 
the entering into of said contracts; that the complainants offered 
no evidence as to having made a tender of performance; that at the 
hesring before me, the complainants made what they believed to be 
a tender of performance and then withdrew the same, 


Nise 


"That by the express language of the said agreement here= 
inabove set forth, it is necessary to refer to a material document 
not introduced in evidence in order to determine the subject 
matter of the agreement aforesaid; that the pleadings do not set 
forth the language of the said document, nor do the proofs 
adequately describe the said document or the devices or the 
improvements covered by them, 


"That by the express language of the said agreement here~ 
inabove set forth, the said agreement is not complete in itself in 
that it sets forth only 'the main details;' that all of the terms 
of the said agreement have not been alleged in the pleadings, nor 
are they set forth in the proofs, \ 


"That by the express language of the said agreement, the 
complainants guaranteed to reproduce the said devices and improve- 
ments tat a cost not to exceed that of the present cost of audio 
circuits using 245 tubes or 210 tubes or 250 tubes;' that the 
complainants failed to offer evidence as to their ability te 
reproduce the devices and improvements at the cost aforesaid; that 
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although the record does not show a breach on the part of the 
complainants of their guaranty eforesaid, it was: their duty to 
show affirmatively their readiness, willingness and ability to 
comply with the said guaranty. 


Mest 


"That these payments and acts of the defendants were condi- 
tions precedent to the obligations of the complainants to transfer 
to the defendants the assets referred to in the said agreement; 
that the defendants did not make the payments and perform the acts 
hereinabove set forth; that, however, recovery by the complainants 
herein is dependent not upon the weakness of the defense, and not 
upon the failure of the defendants to comply with the said agreement, 
but upon the strength of the complainants own case, and their readi- 
ness, willingness and ability to comply with the terms of said 
agreement, : 


"That the pleadings of the defendants place the complainants 
upon strict proof of virtuelly all of the fundamental allegations 
in the amended bill of complaint, except the execution of the agree= 
ment hereinabove set forth; that the failure of the defendants to 
offer evidence did not amount to an admission of any of the allegations 
in the amended bill of complaint; that the burden at all times remain- 
ed upon the complainants to prove by affirmative evidence each and 
every one of the material allegations of the amended bill of complaint 
and to prove their case in accordance, in agreement and in corres- 
pondence with the material allegations of the said amended bill of 
complaint; that the complainants have failed to do this, 

"That the complainants failed to show affirmatively that the 
remedy at law for the alleged breaches of contract is inadequate, 
and I find, as a matter of law and fact, that the remedy at law is 
adequate," 

The decree found “that the complainants by their amended 
bill of complaint sought specifie performance by the defendants of 
a certain agreement in writing, dated the 7th day of Jamuary, 1930, 
set forth in the said bill of complaint, relating to the sale by 
the complainants to the defendants of certain 'radio and talking 
machine improvements as are set forth in patents applied for and 
fully described therein,! setting forth in the said bill of complaint 
that the complainants had caused an assignment to be drawn up assigning 
all of their right, title and interest in and to said devices and patent 
applications to the defendants, and are ready, able and willing and do 
offer to turn over seme to the defendants, and are ready, able and 
willing and offer to do and perform any and every act and deed which 
may be deemed necessary to transfer to the defendants the full title 
and benefit in said devices and improvements and ell rights under 


and by virtue of said application for letters patent; that the amended 
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=10% 
bill of complaint further set forth that the complainants are ready, 
able and willing and have been ever since the signing of the said 
agreement to carry out and do and perform all and singular the acts 
and deeds therein provided for them to do and perform; that the evidence 
offered by complainants does not support the foregoing allegations and 
other material allegations of the amended bill of complaint nor prove 
the existence of subject matter of the alleged contract of sale; that 
the written memorandum of agreement set forth in the bill of complaint 
did not contain the complete contract and agreement between the 
parties, and the complainants offered no evidence further setting forth 
the complete agreement between the partiess and that the complainants 
have failed to offer or adduce evidence sufficient to entitle them to 
any relief in equity as prayed in the said bill of complaint." 
Plaintiffs' complaint, as heretofore set forth,was drafted on 
the theory that improvements in the radio and talking machine art were 
developed by them; that certain "Patents applied for" fully describing 
these improvements were in existenee at the time of the signing of the 
written agreement on or about January 7, 19303 that after the signing 
of said agreement the construction of the device involved was examined 
by defendants and their engineers; that after they had built another 
model of said device for defendants they requested payment therefor, 
which was refused; that a formal assignment to defendants of the right, 
title and interest of plaintiffs in and to the aforementioned applica= 
tions for patents had been prepared and that they were ready, willing 
and able to perform any other act deemed necessary to transfer to 
defendants full title and benefit to such improvements and all rights 
under the applications for letters patent; and that they “are ready and 
have been since the signing of said agreement, to carry out the acts 
and duties therein provided, and hereby offer to do and perform the 
same;" and that “said devices and improvements exhibited to R. J. Beatty 
and John IT. Beatty can be reproduced in production at a cost not to 


exceed that of the cost of audio circuits using 245 tubes or 210 tubes 
or 250 tubes at the time of the entering into said contract." By 
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alleging these essential facts plaintiffs undertook to prove then, 
and until they did so defendants were under no obligation or burden 
to rebut any allegation of the complaint. 

Plaintiffs! present theory is that to entitle them to the 
decree for specific performance prayed for in their complaint it was 
only necessary for them to present evidence that defendants contracted 
to purchase “such radio and talking machine improvements as are set 
forth in Patents applied for and fully deseribed therein," and that 
they failed to pay the specified consideration therefor, It is then 
Claimed that defendants not having paid such consideration plaintiffs 
were relieved of proving the other material allegations of their 
complaint; and that allegations of material facts in their complaint 
which were not specifically denied in defendants' answer must be taken 
as true and plaintiffs thereby relieved of the burden of producing 
evidence in support of such allegations, 

The first fatal weakness in plaintiffs' position is their 
failure to show either by allegation or proof even the existence of 
the subject matter of the contract. Plaintiffs contracted to sell 
"such radio and talking machine improvements as are set forth in 
Patents applied for and fully described therein." Surely there is 
nothing in this portion of the written agreement of the parties to 
apprise the master, the chancellor or this court as to just what 
plaintiffs! sold and this is the only language contained therein that 
purports to identify or describe the property sold, In order to as= 
certain the subject matter of the sale reference must be had to the 
instrument designated "Patents applied for," if such there was, No 
such instrument was presented in evidence, Neither was the original 
or a copy of such an instrument attached to plaintiffs! complaint nor 
the contents thereof pleaded in said complaint. Not only is the 
identity of the property which was the subject matter of the contract 
not disclosed by the record but it does not appear that a patent was 
ever applied for in connection therewith, This is the first instance 
| which has come to our attention where specific performance was sought 
of a contract involving the sale of personal property and there was 
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no showing of any kind as to the particular thing or article sold, 
It was clearly incumbent upon plaintiffs both to allege and prove 
the existence of the subject matter of the contract and that they 
had applied for a patent on same, Their failure in this regard is 
sufficient in itself to bar the relief sought. 
It is idle to urge that "by the execution of the contract 
the transfer of the title was complete” and that "Lt was then incumbent 
upon defendants to proceed with performance," when the written agree=- 
ment specified that it contained only the "main details" of the 
"proposal" which had been accepted by defendants and when such agree- 
ment utterly failed to identify the device or invention sold, except 
by reference to the instrument designated "Patents applied for," which 
latter or its contents for some unexplained reason plaintiffs have 
failed to produce or reveal. In support of their instant contention 
plaintiffs quote and rely upon the fcllowing provision of the Uniform 
Sales act (I11, Rev. Stats, 1939, ch. 121-1/2, par. 19, sec, 19, rule 
1): "Where there is an unconditional contract to sell specific goods, 
in a deliverable state, the property in the goods passes to the buyer 
when the contract is made, and it is immaterial whether the time of 
payment or the time of delivery, or both, be postponed," The Sales 
Act specifies that this is merely one of the rules "for ascertaining 
the intention of the parties as to the time at which the property 
in the goods is to pass to the buyer." It will be noted that subsection 
1 of section 18 of the Sales Act provides: "Where there is a contract 
_ to sell specific or ascertained goods, the property in them is trans- 
) ferred to the buyer at such time as the parties to the contract intend 
it bo be transferred," There is no evidence in the record that any 
“specified goods in a deliverable state" constituted the subject matter 
of the contract or were in existence at the time the written agreement 
was signed or at any other time, 
That it was not contemplated by even plaintiffs that all 
that was necessary to transfer and assign the alleged device or ine» 
vention and the application for patent therefor to the defendants was 
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the execution of the written agreement is clearly indicated by the 
following averments of their amended complaint: 

"That after the execution of said agreement es aforesaid 
the said Beattys and their engineer and radio experts examined the 
mechanical construction of said devices as shown by the model exhibited 
to them by your orator, I. Allison, and your orators proceeded to con- 
struct another model for the use of said Beattys, *#* 

"Your orators further show that they caused an assignment to 
be drawn up by their patent attorneys assigning all right, title and 
interest in and to said devices and patent application to said R. J. 
Beatty and John T, Beatty, and are ready, able, willing and hereby 
offer to turm the same over to said Beattys, and are ready, able, 
willing and hereby offer to do and perform any other act and deed 
which may be deemed necessary to transfer to said Beatty the full 
title and benefit to said devices and improvements and all rights 
under and by virtue of said application for letters patent. 

"Your orators further show that they are ready, able, and 
Willing, and have been ever since the signing of said agreement, to 
carry out and do and perform all and singular the acts and deeds 
therein provided for them to do and perform, and hereby offer to do 
and perform the same," 

In evolving their present unique theory that the allegations 
of material facts in their complaint must be taken as true because 
they were not specifically denied by defendants’ answer, plaintiffs 
misapprehended the rules applicable to equity pleading. in the 
course of their brief and argument, in discussing material facts 
alleged in their complaint, it is repeatedly asserted that “this 
was not denied in the answer" or that "this allegation of the amended 

had 
complaint was not denied." The demurrer which{ been interposed and 
overruled did admit the truth of all the well pleaded allegations of 
fact in the complaint but only for the purpose of determining the 
sufficiency of said complaint, However, since it is elementary that 
defendants' answer admitted nothing unless it did so specifically 
and since the only material fact alleged in the complaint which 
defendants' answer admitted was their execution of the written 
agreenent, plaintiffs were bound to prove all other material allegations 
of their complaint before they were entitled to relief. As said by the 
master in his report “the pleadings of the defendants place the com- 
plainant upon strict proof of virtually all of the fundamental allega=~ 
tions in the amended bill of complaint, except the execution of the 


agreement." It is the rule under our present chancery practice that 
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even a “sworn complaint is not evidence for plaintiff and under 

such a bill he is required to prove all of the material allegations 
therein contained not admitted by the answer." Neal v, Odle, 308 111. 
469. “The rule established in this state by repeated decisions is, 
that one must show that he is ready, able and willing to perform a 
contract on his part before he is entitled to a decree for specific 
performance of the contract ***, In a proceeding for specific per= 
formance the burden of proof is on the complainant to establish the 
execution of the contract on which he relies and to show a full and 
complete performance on his part." Congregation v, Congregation, 300 
Ill. 115. Plaintiffs failed completely to prove that they had per— 
formed their part of the contract or that they were ready to perform, 
able to perform or willing to perform the contract on their part. 

Even though plaintiffs had presented evidence showing con- 
clusively that defendants had breached the contract by wrongfully 
failing and refusing to comply with its terms as to payment, still 
they would not be entitled to a decree for specific performance since 
they had an adequate remedy at law for compensatory damages, The 
agreement provided for payment by defendants to plaintiffs of $25,000 
in cash and the transfer of stock subject to repurchase by defendants 
at am agreed price of $97,500. Whatever peculiar value, if any, the 
stock of the United Air Cleaner Corporation might have possessed for 
plaintiffs if the contract had been fully performed by both parties 
is no longer material since there was a complete failure of performance, 
If it could be show that defendants are liable to plaintiffs for breach 
of the contract, any damages suffered by the latter can with reasonable 
certainty be computed in money, 

We are unable to agree with the finding of the master that, 
because the contract provided that defendants were required to perform 
"at once" certain acts by way of payment, “payments and the acts of 
the defendants were conditions precedent to the obligation of complain= 
ants to transfer to defendants the assets referred to in said agree=- 





ment." When the language of the agreement "The 'Associates' hereby 
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agree to sell, assign and transfer to the Beattys *** such Radio 

and talking machine improvements as are set forth in Patents applied 
for and fully described therein" is considered with all its other 
provisions, we think it becomes readily apparent that payment of 
consideration by defendants was intended to be a condition concurrent 
with plaintiffs' formal transfer and assignment to defendants of the 
subject matter of the sale, 

Parties who intend to do so may, of course, enter into a 
contract sufficiently complete to pass title to a device or patent, 
an application for a patent or a complete patent, but we are impelled 
to hola that the written agreement of the parties here was not in- 
tended to constitute such a contract, that it did not purport to 
presently convey title to anything, that it did not contain a suffi- 
cient description to identify the subject matter of the sale, and 
that it was not intended by the parties to be complete in itself 
or to constitute a complete instrument of sale, transfer and assign 
ment, 

Other points are urged but in the view we take of this 
cause we deem further discussion unnecessary. 

For the reasons stated herein the decree of the Circuit 
court should be and it is affirmed, 

DECREE AFFIRMED, 
Friend and Seanlan, JJ., concur, 










«3s198.04 iO enbyel ; 8 os eis is een ot — — 
bottoqut ets ow Jud vinodeq ‘ed olquoo & Io Snetag & tot —— 
"mat dom esw ered esii1sq exis ‘to Jaouoeras sts bo os. dads 
i of ‘proqug Som bLb vt Sasi oetiaos s dowe edu tasaoo pene, x 
: itive & aisinoo ton bib tt Sarid aa tus une ov elttt 


bite — poe ‘te red am seohdive ae — od aokiqs —* 


9 
— 









— — 
an a Suen dae 


eid to ovat ow woty ods at sud beau « ous 2 eimtog tenis 
Uiseeeoenny noteanoe tb redid ant —2 


CLUE ow 


: ‘Swot arts * vAoob orid ntored’ betas —“ * 107% 


2: SS 














— ———— mc ——— 
_ tronte2 — 


ie 
# 
ca? 
J bs 
3 £ % 


cn en * MuBI CIPAL COURT 
‘we “OF CHICAGO. 
ae. T fi Gy a 
| * 302 T.A. 430 
MR, PRESIDING JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT. 


This action was brought by plaintiff, Drexel Ice Cream 
Co., to recover from Joseph and Julius Armenali, defendants, the 





principal amount claimed to be due on a judgment note executed by 
said defendants, The jury having returned a verdict finding the 
issues against plaintiff, on the latter's motion a new trial was 
granted, Defendants! petition for leave to appeal from the order 
of the trial court granting plaintiff a new trial having been 
allowed, that order is here for review, 

April 17, 1935, defendants purchased from plaintiff for 
$700 a soda fountain and other articles to be used in connection 
therewith, paying therefor $100 in cash and executing and delivering 
their chattel mortgage note for $600 for the balance of the purchase 
price, together with a chattel mortgage securing same, The note 
recites on its face that it was due and payable three years after 
date and it contains the further recital that it "is secured by 
a chattel mortgage of even date herewith." The chattel mortgage 
describes the chattel mortgage note as being of “even date herewith 
in the amount of six hundred dollars payable three years from date," 
and immediately thereafter provides; 

"Said chattel mortgage note to be paid at the rate of 
ten cents per gallon on all ice cream purchased from the mortgagee 
and in the event said mortgagors shall discontinue or refuse to 


purchase all of the ice cream used in the operation of said business 
at 4400 Milwaukee Avenue, Chicago, Illinois, all of the indebtedness 


(principal] *** shall at the option of the mortgagee become at once 
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due and payable and the mortgagee shall have immediate right to 
take possession of the property and proceed according to the 
Statute made and provided to acquire title thereof," 


On August 10, 1938, plaintiff confessed judgment on the 
note for $692.50, which included the full amount of the principal 
and $92.50 attorney's fees, The note did not call for payment of 
interest. On August 17, 1938, plaintiff foreclosed the chattel 
mortgage and the mortgaged property was sold August 20, 1938, for 
$511, of which amount the balance remaining after the costs and 
expense of the foreclosure and sale had been deducted, was credited 


on the judgment. 
On September 30, 1938, defendants filed the following 
petition to vacate the judgment and for leave to appear and defend: 


"Your petitioners, JOSEPH ARMENALI and JULIUS ARMENALI, 
respectfully represent unto the Court that they are the defendants 
in the above entitled cause, 


"That on to-wit: September 28, 1938, they were served with 
a writ of execution issued out of this Court under date of August 16, 
1938 by a deputy bailiff of the Municipal Court and that a levy was 
made on the personal property of these defendants at the time of the 
service of said execution, 


“Your petitioners further respectfully represent that the 
first knowledge that they had of the judgment herein was on September 
28, 1938, the date of the service of said writ of execution, and that 
they immediately engaged counsel to present this petition for the 
purpose of opening up, vacating or satisfying said judgment, 


"That these defendants have a good defense to the whole of 
the plaintiff's judgment, and that said defense is as follows: 


"On or about April 17, 1935 defendants being then engaged 
in the ice cream parlor and restaurant business at 4400 Milwaukee 
Avenue, Chicago, Illinois, purchased a fountain and salad unit from 
the plaintiffs at the price of $700, The cefendants paid $100 in 
cash and executed and delivered a chattel mortgage and note for the 
sum of $600, Said note recites on its face that it was due and 
payable three years from date, but likewise recites that it is secured 
by chattel mortgage on personal property in Chicago, Illinois, thereby 
making said chattel mortgage note subject to the terms and conditions 
of said chattel mortgage. That in and by the terms of said chattel 
mortgage, the defendants were required to pay said note ‘at the rate 
of ten cents per gallon on all ice cream purchased from the mortgagee 
and in the event said mortgagors shall discontimue or refuse to 
purchase all of the ice cream used in the operation of said business 
at 4400 Milwaukee Avenue, Chicago, Illinois, all of the indebtedness 
shall at the option of the mortgagee become due and payable and the 
mortgagee shall have immediate right to take possession of the 
property and proceeds, according to the statute made and provided to 
acquire title thereof,' 


"That the defendan 0 terms of said chattel 
mortgage, did purchase Pee She i sdantck — S838 —— 
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operation of their said business and to pay said note at the rate of 
ten cents per gallon and continuedto do so up to August 17, 1938. 
That on that date, notwithstanding the fact that these defendants 
continued to fully and faithfully perform all of the covenants and 
conditions required of them by said chattel mortgages, plaintiff 
herein commenced foreclosure proceedings to be instituted on said 
chattel mortgage, and that on August 20, 1938, plaintiff caused the 
personal property described in said chattel mortgage to be sold at a 
chattel mortgage sale and that the plaintiff purchased said personal 
property at said sale for the sum of $511, 


"That on, to-wit: August 17, 1938, the date of the institution 
of said foreclosure proceedings, there was due from these defendants to 
the plaintiff on said note and chattel mortgage, the sum of $510, «ich 
amount these defendants were at all times ready, able and willing to pay 
according to the terms and conditions of said note and chattel mortgage, 
and that said plaintiff did not at any time ane to the institution 
of the foreclosure proceeding demand or ask for payment of said note 
and chattel mortgage in any other manner or otherwise than as provided 
in said chattel mortgage. 

"That by reason of the fact that said chattel mortgage note 
was not due at the time of the entry of the judgment herein and by 
reason of the further fact that the unpaid indebtedness evidenced and 
secured by said note and chattel mortgage was fully satisfied by the 
Sale of the personal property described in said chattel mortgage note 
for an amount equal to the said unpaid indebtedness, the judgment 
entered herein is a mullity and should be vacated, set aside and held 
for naught, or should be satisfied of record," 

In response to defendants! petition they were allowed to appear 
and defend, the judgment to stand as security. 
The note and chattel mortgage were executed at the same time 
and as part of the same transaction and "the rule is familiar when 
different instruments are executed as the evidence of one transaction 
or agreement, they are to be read and construed as constituting a single 
instrument." Hage vy, 5e e, 349 111. 11. “The authorities are 
all to the effect that where contemporaneous agreements are entered 
into pertaining to the same subject matter, they have to be construed 
together and this principle applies to notes as well as to any other 
contract." Jefferson Trust & Savings Bank v, Heller & Sons, 296 I1l. 
App. 447. Since the chattel mortgage was an intrinsic part of the 
transaction it was admissible in evidence, While the note provides 
for payment of the full amount of the principal thereof three years 
after date and the chattel mortgage, reference to which is made in the 
“note contains a similar provision, the mortgage then proceeds to provide 
that “said chattel mortgage note be paid at the rate of 10¢ per gallon 


on all ice cream purchased from the plaintiff." Thus two inconsistent 
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modes: of payment are indicated. 
Defendants purchased from plaintiff all the ice cream used 
in the operation of their business from the date of the purchase of 
the soda fountain and continued to do so even after the judgment 
was entered and until a short time prior to the foreclosure of tks 
mortgage. It was testified on behalf of defendants that they paid 
$90 on the principal amount of the note at the rate of 10¢ a gallon 
on 900 gallons of ice cream purchased by them from plaintiff during 
the period heretofore referred to, It is conceded in plaintiff's 
brief that $70 was so paid. 
The real question presented upon the trial of this cause 
was the proper construction to be given to the provisions of the 
note and chattel mortgage as to the time and method of payment of 
said note, We think the court was clearly in error in submitting 
the construction of such documents to the jury. The interpretation 
of the agreement of the parties as to the method and manner of pay- 
ment of the note was a matter of law for the court and not a question 
of fact for the jury. Where the terms of a written contract are 
ambiguous, eventhough resort is had to the circumstances surrounding 
the parties at and imuediately prior to the time of its execution or 
to evidence of its ian Bient performance as an aid to the ascertain— 
ment of the intention of the parties, the function of interpretation 
rests exclusively with the court, unless the facts and circumstances 
surrounding the execution of such contract or concerning its practical 
construction are controverted, It is only when such facts are con~ 
troverted that the question as to what the contract was or as to what 
Mr taes intended is a mixed question of law and fact to be submitted 
‘to the jury. (Carstens Packing Company v. Sterne & Son Co., 286 Ill. 
356.) In this case since there was no conflict in any evidence intro- 
duced that might aid in determining the meaning and intention of the 
parties, we repeat that the construction of the note and chattel 
mortgage presented a question of law for the court and that it was 


improper to submit same to the jury. 
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We do not feel that it is necessary to discuss the claimed 
inaccuracies in instructions since upon a retrial they are not 
likely to recur, 

Sinee the sole question presented for our determination is 
the propriety of the order allowing plaintiff a new trial, we are not 
called upon to interpret the documents involved, 

Not only did the trial court not abuse its discretion in 
allowing the new trial but plaintiff was clearly entitled thereto 
for the reasons indicated. The order of the trial court allowing 
plaintiff a new trial is affirmed, 

ORDER AFFIRMED, 


Friend and Scanlan, JJ., concur, 
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“APPEAL FROM 
MUNICIPAL COURT 


OF CHICAGO, 






fwaRY SCHELFHOUT, 
* Appellees, 3 Q 2 J A. 4 8 1 


MR, JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT. 


\ 


Victor G. Nardi, as successor in trust to Union Bank of 
Chicago, trustee, brought suit against Louis Schelfhout and Mary, 
his wife, to collect $2,200, being the balance due on a written 
contract for the sale of real estate in Cook county. Defendants 
filed a counterclaim based on fraud and deceit, seeking to recover 
the $4,500 theretofore paid on the contract, Trial was had by jury 
resulting in a verdict and judgment for defendants of $350. Plain— 
tiff appeals, 

The property purchased by defendants consisted of six 
vacant lots in Tessville, Cook county, Illinois. The purchase 
price was $6,750, When the agreement was executed defendants 
paid on account $1,500 in cash, and thereafter for 42 months made 
monthly instalment payments until July, 1932, at which time the 
aggregate amount paid by them approximated $4,500, When suit was 
instituted by plaintiff to recover the unpaid balance, with 
interest, of $2,200, defendants interposed a set-off or counterclaim 
alleging that certain false and fraudulent representations had been 
made to them by plaintiff's agentswhen the lots were purchased, and 
seeking recovery of $4,500 theretofore paid by them, 

Numerous questions are raised and discussed in the briefs 
of the respective parties, but the controlling issue involved relates 
to the false and fraudulent misrepresentations alleged to have been 
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made by plaintiff's agents in inducing defendants to purchase the 
lots in question, These representations may be briefly summarized 
as follows: (1) that elevated railroad lines were to be constructed 
and in operation in the vicinity of these lots within one year; (2) 
that the owner of the subdivision was going to erect at ieast three 
buildings in the vicinity of the property purchased; and (3) that a 
contract had been entered into with a railroad company to extend 
railroad transportation close to the vacant property. Neither of the 
parties discuss the evidence adduced upon the hearing, but rather 
confine themselves to the argument of legal propositions which are 
fairly well established. Nevertheless, we have carefully examined the 
abstract of record to ascertain whether the charge that false and 
fraudulent misrepresentations were made as an inducement to the pure 
chase of this property, and have concluded that although defendants! 
witnesses testified to conversations had with plaintiff's agents, 
wherein they discussed the future advantages that would arise from 
increased transportation facilities and construction work that would 
probably vomit tin the § future, there is “no evidence to sustain the 
contention that any representations that may have been made were 
knowingly false or fraudulent. fhe gist of defendants’ claim is 
fraud in the inducement, and the authorities are consistently in 
accord that in order to recover in an action of this kind the parties 
asserting fraud must allege and prove by clear and convincing evidence 
(1) misrepresentations of material facts; (2) made for the purpose of 
inducing the purchaser to act; (3) which were in fact untrue, and 
known to be such by the party making it; (4) that the party asserting 
fraud relied upon the misrepresentations; and (5) amd acted upon 
them to his damage. (Bouxsein v. First Nat, Bank, 292 Ill. 590; 


Krankowski_ v, Knapp, 268 111. 183; Prout v, Hoy O11 Co., 263 Ill. 54.) 
No doubt certain conversations were had between plaintiff's 


agent and defendants with reference to the future enhancement of this 


property, and not only plaintiff's agents but others undoubtedly 
; 
eo, that during the existing period of prosperity, when these 
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lots were purchased, the elevated and railroad lines would extend 
their facilities to that seetion of the county, and that a building 
boom would result which would materially increase the value of 

these lots; but defendants failed to prove a very material element 
of their case, namely, that these representations, if and when made, 
were either false or fraudulent, It may well be that when the sub— 
ject matter of the future of these lots was discussed between the 
parties, certain well defined plans for enhancing the value of 
property in that vicinity through the extension of railroad facilities 
and the erection of buildings may have been contemplateds but the 
subsequent collapse in real estate and other securities undoubtedly 
affected this property as well as other subdivisions in all parts of 
the county, and without proof of the alleged falsity of these state- 


ments, or scienter thereof, defendants cannot recover on their 





counterclain, 

It is a significant circumstance that for some forty-two 
months defendants regularly paid their installments under this con- 
tract. They resided only about one ahd a half miles from the 
property, which indicates that they were in a position to know during 
this long period of time whether any of the alleged promises were 
being fulfilled; nevertheless, they continued for this long period of 
time to make their payments and asserted no legal claim for recovery 
of the amount paid by them until suit was instituted by the successor 
trustee to recover the balance due on their contract, 

We are unable to ascertain how the jury arrived at a verdict 
of $350, but it is apparent from an analysis of the evidence that 
defendants failed to prove their counterclaim under the well estab 
lished rules applicable to actions for false representations, Neither 
the pleadings nor the proofs indicate by whom the lines were to be 
constructed, and it may well be that the elevated company or someone 
else may have indicated an intention to do the very thing which is 
now alleged to have been falsely represented to defendants, Although 
there is some evidenee adduced by defendants that plaintiff's agent 
discussed the owner's intention to erect at least three buildings 
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in the vicinity of these lots, there is no proof that the statement 

of the intention by the owner was untrue. Likewise, defendants! wit- 
nesses testified that plaintiff's agent had represented the existence 
of a contract entered into by the railroad company to extend trans- 
portation facilities close to the vacant property; but there is no 
proof that such a contract did not exist at the time, or any evidence 
whatsoever to the contrary. 

Defendants also introduced evidence as to the value of these 
lots at the time of the purchase, and it is argued that the purchase 
price fixed in the contract was grossly excessive, The recore clearly 
shows that before the property was purchased defendants discussed the 
matter at length with plaintiff's agents, had ample opportunity to 
determine its value, and after making payments under the contract for 
forty-two months they are not in position to claim the excessiveness 
of the purchase price, 

Other questions of law are raised as ground for reversal, 
among them being the contention that a suit at law cannot be maintained 
against a trustee in his representative capacity, and that defendants’ 
counterclaim should have been the subject of an equitable proceeding 
rather than an action et law, Defendants' answer to these contentions 
is that under the rules and practice of the Municipal court defendants 
have a right to interpose any equitable defense that they may have 
against the enforcement of a contract te recover money. We deem it 
umnecessary to pass on these various contentions, beeause/are impelled 
to hold that the verdict of the jury was manifestly ageinst the weight 
of the evidence so far as defendants' eounterelaim is concerned, and 
therefore the cause will have to be retriied, 

The recent ease of Bundesen v. Lewis, 368 111. 623, presented 
similar questions, It was there held that reliance on a representation 
which proves to be untrue that a state hard read will, when finally 
located and completed, bound on one side the property involved in the 
contract of purchase, is not ground for cancellation of the contract, 
where the purchaser, being a man of experience, knew or should have 
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— 
known what inquiry to make to ascertain the truth of the representation, 
nor is he entitled to rely on the representation that a certain street 
extended beyond the property, where he viewed the premises and there~ 
after continued payments under the contract and took over the interest 
of a copurchaser, Although it is true that in the case at bar defend- 
ants were not persons of as wide experience as plaintiff in the Bundesen 
case, they were in much closer proximity to the property and had every 
opportunity to view the premises frequently and also to make inquiry 
as to the probable truth of the representations which they claimed, 
Because of what we have said the judgment of the Municipal 

eourt is reversed and the cause remanded for another trial, 

JUDGMENT REVERSED AND CAUSE REMANDED, 


Sullivan, Pe Je, amd Scanlan, J., concur, 
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EDWIN B, HARTS, as trustéé under /) = | 


the last will of P, W HARTS, ⸗ 
deceased, ẽ ff 
APPEAL FROM SUPERIOR 


COURT OF COOK COUNTY, 


8021. A. 437° 


MR, JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


Edwin B. Harts as trustee under the last will of Ps. We 
Harts, deceased, appeals from a decree of the Superior court over— 
ruling exceptions to the report of the master in chancery to whom 
the cause had been referred and dismissing the complaint for want 
of equity. 

There is substantially no dispute as to the essential 
facts which disclose that in May, 1927, William P. Cronin and 
Henry B. Cushing purchased 128 lots in the vicinity of 9lst street 
and Central avenue, Cook County, Illinois, from Ernest A, Anderson, 
who at their direction conveyed title to the Mutual National Bank 
of Chicago as trustee by deed in trust dated May 7, 1927, which 
contained the following provision: "The interest of each and every 
beneficiary hereunder and of all persons claiming under them or any 
of them shall be only in the earnings, avails and proceeds arising 
from the sale or other disposition of said real estate, and such 
interest is hereby declared to be personal property, and no bene- 
ficiary hereunder shall have any title or interest, legal or 
equitable, in or to said real estate as such, but only an interest 
in the earnings, avails amd proceeds thereof as aforesaid." By 
this trust agreement, designated as No. 129, Cronin and Cushing were 
designated as beneficiaries in equal shares. The conveyance to the 


bank as trustee was subject to two trust deeds, the first of which 
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securing $12,000 was dated April 5, 1926, and was owned by defendant 

J. & Cook, who had formerly owned the subdivision and had taken the 
mortgage as part of the purchase price when he sold the property. 

Cook, who was designated as trustee in the $12,000 mortgage trust 

deed, received payments on the $12,000 note as the subdivision lots 
were sold and issued partial releases from time to time so that by 
February, 1933, the mortgage had been reduced to $5,300. By May, 

1934, there had been default in the payment of taxes for 1931 and 1933, 
and accordingly Cronin and Cushing, beneficiaries in the trust, advised 
Cook of their inability to make any further payments, Thereupon Cook 
agreed with Cronin and Cushing that in order to save himself the trouble 
and expense of foreclosing he would pay them $150 each for their 
interest in the trust and cancel the mortgage indebtednesa, Pursuant 
to this agreement Cronin and Cushing assigned to Cook their respective 
interests in the trust on May 21, 1934, and Cook in turn executed a 
release of the trust deed, Thereafter Cook issued his check of $350 
for payment of accrued taxes against the premises, July 29, 1936, 

more than two years having elapsed since the consummation of the fore=- 
going transaction, plaintiff filed his complaint alleging that Cronin's 
interest in the trust created in May, 1927, was in fraud of plaintiff 
as a creditor of Cronin and secking to have the same set aside, The 
complaint was based on a judgment recovered by plaintiff on December 
22, 1933, against Cronin in the Municipal court of Chicago fer $999, 
upon which an execution had issued December 26, 1933, and was returned 
by the bailiff “no part satisfied", It appears from the record that 
when Cook took over the property to avoid the necessity of foreclosing 
his first mortgage, he had no knowledge of plaintiff's judgment 

against Cronin, and that Cook was in fact an innocent purchaser for 
value, 

Complaint is made at the outset that the court erred in 
admitting evidence to contradict the stipulation of the parties with 
reference to the location of the property, it being contended that 
under this stipulation the subdivision in question at Central avemue 
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and Jlst street was admitted to be within the city of Chicago, 

From en examination of the stipulation, however, it appears that 

it does not state where the property was located, but refers only 
to the description in the third amended complaint, In one of the 
exhibits attached to the stipulation, however, containing a copy 

of trust deed No, 129, the property was described as "in the City 
of Chicago." After proofs were closed before the master defendants 
counsel discovered for the first time that the parties and their 
attorneys had evidently been misled as to the location of the 
property, and presented a petition to the master to reopen proofs 
and permit evidence to be introduced on the question, The master 
allowed the petition over plaintiff's objection that the evidence 
was incompetent, immaterial and contradicted the stipulation, but 
offered no evidence tending to prove that the property is located 
in Chicago. Plaintiff attaches significance to this adverse ruling 
on the part of the master and court, because as he contends if the 
property were located in Chicago his judgment would have been a lien 
thereon. It was not an unusual proceeding, however, for the master 
upon discovering that ali the parties had been mistaken as to the 
location of the property to reopen the proofs and admit evidence 
correctly fixing the location of the lots, which were undoubtedly 
without the city limits. Moreover, the contention that the 
admission of this evidence deprived plaintiff of a lien which he Aed 
to believe that he had upon the premises in question is not borne out 
by the record, for plaintiff does not allege anywhere in his amended 
complaint that he had a lien, and if he thought that he had one he 
would not have been required to resort to a court of equity for 
relief, 

As one of the principal reasons for reversal plaintiff invokes 
the rule of law that a conveyanee of property by a grantor, in which he 
reserves a beneficial interest to himself, is void, as to creditors, 
both existing and subsequent, whether the grantor intended fraud or 
not, and from this premise it is argued that defendant Cook in purchasing 
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a 
the beneficial interest from Cronin was bound to know that the 
trust might have been created to defraud Cronin's ereditors, and 
that Cook had constructive notice from the mere fact that he was 
purchasing an interest in a trust which he alleges as having been 
made to defraud creditors, The deed in question, however, clearly 
defines the mutual rights and interests of the parties thereto, and 
therefore negatives any clement of secret reservations, In this 
respect the case at ber differs from many of the decisions cited 
by plaintiff, where debters for reasons best known to themselves 
conveyed title by deeds absolute on their face, making no reserva= 
tions of benefit to the grantor, Those cases cannot be held to 
involve the rights of innocent purchasers for value, In many of 
the decisions cited by plaintiff the reviewing courts relied upon 
specific findings of fraud made by the trial court, whereas the case 
at bar is devoid of any element of actual fraud on the part of Cook, 
so far as the record discloses, 

Plaintiff, evidently recognizing the distinction between 
the line of cases where actual fraud was involved and the lack there- 
of in these proceedings, argues that the conveyance of Cronin's 
interest to the Mutual National Bank of Chicago, as trustee, was 
fraud per se, and relies on a group of decisions holding that by 
conveying property with secret reservations for. the grantor's benefit, 
the element of good faith is lacking and a fraudulent intention on the 
part of the grantor will be presumed, In none of these cases do we 
find instances where the mutual rights and interests of the parties 
were so clearly defined as they were in the trust deed here under 
consideration, A reading of the provision of the trust deed herein- 
before quoted discloses that Cronin did not divest himself of his 
interest in the property, but merely caused a change of his interest 
from realty to personalty, Many eases involving similar trust deeds, 
wherein the courts have held that the interest of the beneficiary is 
pevsonal property, are cited in defendants' brief, among them being 


Aronson v, Olsen, 348 Ill, 26, 28-29; Chicago Title & Trust Co,, 
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— 
Trustee v, The Illinois Merchants Trust Co,, 329 111. 334, at pp. 
338, 339-350,3513; Chicago, North Shore & Milwaukee R, R. v, Chicago 
Title & Trust Co,, Trustee, 328 111. 610-612,613; Sweesy v, Hoy, 324 
Ill. 319-321. 


The salient consideration in the case, as we view it, was the 





assignment of Cronin's interest, in May, 1934, to defendant Cook, 

The circumstances ,nder which this took place have already been 

set forth, and are clearly established of record, After Cook had 
taken over the property from Cronin and Cushing, and upon payment to 
them of $150 each, Cook executed a release of the trust 4eec and paid 
the accrued taxes on the property for 1931 and 1933. It was not until 
shortly before the filing of the complaint in this proceeding that 
Cook first learned of plaintiff's judgment against Cronin, According 
to the undisputed evidence he was an innocent purchaser for value, 
having given a valuable consideration for the assignment of Cronin's 
interest, without knowledge or notice of any judgment against Cronin. 
Aside from these considerations the record is silent as to Cronin's 
financial condition at the time the assignment was made, Plaintiff 
failed to adduce any proof of Cronin's financial responsibility, or 
the lack thereof at the time, or that any of his creditors were 
prejudiced by the assignment. In Hughes v, Noyes, 171 Ill. 575, the 
court had a similar question under consideration and said that there 
were several modes of ascertaining the fraudulent intent referred to 
in sees. 4 and 5 of chap. 59 of Illinois Revised Stats. (upon which 
plaintiff here relies) as follows: "(1) It may be presumed from 

the circumstances as a conclusive presumption of law; (2) as a prima 
facie or rebuttable presumption of law; (3) as an argumentative 
conclusion of fact." And quoting from Pomeroy's Equity Jurisprudence, 
vol, 2, p. 971, the court said (p. 580): "“'In the first place, where 
a conveyance is made upon a valuable consideration and is alleged to 
be fraudulent against the grantor's creditors, an actual or express 
intent to hinder, delay or defraud is necessary to be proved. — In 


other words, the actual and express fraudulent intent must be proved 
by evidence tending to show its existence, and from which it legiti- 
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mately results as a conclusion of fact drawn by a ccurt or jury, 
without the aid of legal presumptions. In the second place, where 

@ conveyanee is voluntary and is alleged to be fraudulent as against 
existing creditors, while an express actual intent to defraud may be 
present it is not necessary. The fraudulent intent which will avoid 
the conveyance as against existing creditors may be inferred fron 
circumstances connected with the transaction, such as the grantors! 
insolvency, great indebtedness compared with the amount of his 
property and the like, Complete insolvency, however, is clearly not 
a requisite,'" 

Moreover, it has been held that a purchaser of property under 
circumstances such as appear in the case at bar is not charged with 
construetive notice of an intent to defraud crediters, In Feuer_y. 
Schaller, 187 N. Ys S, 530, a judgment debtor had conveyed property 
to his wife in fraud of his creditors, and the wife in turn had con-— 
veyed title to her brother under a seeret agreement that he would hold 
title for the judgment debtor. The court held adversely to the 
plaintiff's contention as to constructive fraud, and entered judgment 
in favor of an innocent purchaser, upon the ground thut he had no 
previous notice of the fraudulent intent of his immediate grantor. 

To the same effect is Lewis v. Dudley, 49 Atl. 572, 70 N. He 594. The 
Case at bar is stronger than either of these decisions upon the facts, 
because there was nothing to denote a fraudulent intent on the part of 
Cronin, or knowledge on the part of Cook when he acquired Cronin's 
interest in the trust, which had stood unassailed for approximately 
seven years. In all the decisions that have been called to our 
attention the courts have consistently held that the burden of proving 
fraud devolved upon the plaintiff. No such proof was made, and the 
record being conclusive as to the lack of knowledge on the part of 
Cook, we are impelled to hold that he acted in good faith in the 
transaction, 

The only other ground urged for reversal is that the deed in 
trust, No, 129, violates the rule against perpetuities, "nder this 
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heading plaintiff's brief contains the following stetement: "The 
plaintiff and appellant is not seeking to set aside the Deed in Trust 
merely because it is based upon, and is limited and governed by, a 
secret and hidden trust established by the owner for his own benefit; 
nor even because the term of the trust created thereby has terminatedj 
nor yet because the trust is a perpetuity. To do any of these things 
of themselves, he would have no standing in Court unless he were hurt 
thereby. These matters are only evidences or elements of fraud and it 
is the fraud which entitles us to appeal to a court of chancery." From 
this it would appear that it becomes unnecessary for us to discuss the 
contention made with reference to the violation of the rule against 
perpetuities, in view of our conclusion that fraud has not been shown 
and that Cook was an innecent purchaser for value, 

The simple and undisputed facts presented by this record 
disclose that Cronin's interest in trust deed No, 129 was transferred 
to Cook by assignment on iiay 21, 1934; that Cook had no knowledge of 
plaintiff's judgment against Cronin until almost two years later, when 
the complaint was filed, and, having paid a valuable consideration 
for the assignment, was in fact an innocent purchaser for value, Under 
the circumstances we are of the opinion that plaintiff is not entitled 
te reach any interest that Cronin had had in the trust, long after 
Cronin had disposed of his interest therein to Cook, The decree of 
the Superior court should be affirmed, It is so ordered, 

DECREE AFFIRMED, 


Sullivan, P. J., and Seanlan, J., concur, 
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Plaintiff sued for an accounting of funds received by 
defendant, an attorney at law, in the settlement of a judgment 
owned by plaintiff. The cause was referred to a special commission= 
er, who recommended the complaint be dismissed for want of equity. 
The chancellor overruled plaintiff's objections to the special 
commissioner's report, and entered a deeree in accordance with 
the commissioner's recommendations, from which plaintiff appeals. 

This is the second appeal by plaintiff from an adverse 
judgment. In the feener waht the issue presented was whether 
defendant was liable as the drawer of the check sued upon, We 
resolved that cause in favor of defendant, setting forth fully 
in case No. 37394, 277 Ill. App. 612, all the circumstances attend- 
ing the transaction. The facts essential for a consideration of 
the issues involved in this appeal disclose that plaintiff had 
employed defendant as her attorney at law to prosecute her claim 
against Cluade M. Lauer and Clarence Siler for damages arising out 
of an automobile accident which occurred in June, 1931. Under the 
contract of employment defendant was to be paid as his compensation 
one-fourth of the total amount recovered if the case were settled, 
and one-third of the total amount in the event of trial, all costs 
and expenses of suit to be paid by plaintiff. The suit was 
instituted in the Circuit court of Cook county and a judgment was 
rendered in plaintiff's favor for $8,000 and costs. Lauer and 
Siler carried insurance with the Detroit Automobile Inter Insur- 
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ance Exchange, of Detroit, kiich. The judgment being unpaid, defend- 
ant, with the consent of plaintiff, employed Black and Black, attorneys 
in Detroit to assist in collecting the judgment. A settlement was 
effected by which plaintiff agreed to accept $9,027.10, in full satis- 
faction of her claim, Payment of this settlement was made by the 
Detroit Automobile Inter Insurance Exchange through means of two checks 
or drafts, each dated June 18, 1932, drawn on the First Wayne National 
Bank of Detroit, Michigan, one of these checks being for $1,000, payable 
to Black and Black, the Detroit counsel, and the other for $4,027.10, 
payable to "Alfred Roy Hulbert, Attorney for Marie Ann Jellema." Both 
of these checks were delivered by the Detroit Automobile Inter Insurance 
Exchange to Black and Black, who deducted from the $1,000 check $513.81 
to cover their fees and expenses, and then forwarded to defendant, 
together with the check for $4,027.10, another check for $486.19, drawn 
on the First National Bank of Detroit, Michigan, payable to defendant, 
as attorney for Marie Ann Jellema. The two checks thus forwarded by 
Black and Black to defendent were received by him at his office in 
Chicago June 20, 1932. On that date defemdamt telephoned plaintiff and 
told her that the Detroit checks had been reccived and requested that 
she come to his office, On the morning of the following day June el, 
1932, plaintiff and her father called on defendant at his office and 

at his suggestion indorsed the checks so that collection thereon might 
be started. Both plaintiff and her father testified that nothing was 
said by defendant as to the method or manner of collecting the two 
ehecks, while defendant testified that he had on several occasions 
explained to plaintiff and her father that he would have to deposit 

the cheeks in an account in his bank and would make distribution 
according to a statement, which the evidence shows (by agreement of 
counsel) was delivered to plaintiff by defendant a short time prior 

to his receipt of the checks, The special commissioner found that 
"all of the facts and circumstances are persuasive that the plain- 

tiff was fully advised that defendant would deposit said checks or 
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drafts in his bank and would make distribution to plaintiff of 
her share when the same had been collecteds plaintiff was aware 
that the checks or drafts came from City of Detroit, where the 
settlement had been effected; she admits she was advised at the 
time of indorsing said checks that it was for the purpose of starting 
collection, and admits she previously received from defendant a state- 
ment of account showing the amount due her." Defendant deposited the 
checks in his personal checking account in the Chicago Bank of 
Commerce June 21, 1932. The special commissioner found from the 
evidence that for a period of years defendant had an arrangement 
with the Chicago Bank of Commerce whereby he was invariably notified 
when drafts deposited by him had been collected, but in the instant 
case no such notice was given to him; that afterward on June 24, 1932; 
defendant wrote plaintiff a letter in which he advised her he was 
enclosing a check in the amount of $3,058.99, the balance due her, 
"but the evidence shows, and the special commissioner finds, that 
by postecript to said letter plaintiff was advised that before the 
letter was mailed defendant had been served with summons in garnish=- 
ment suits filed in the Municipal court, garnisheeing the funds 
belonging to plaintiff, then in defendant's possession, for the 
hospital and doctor's bills incurred in treating plaintiff for 
injuries sustained in said automobile accident." The Chtcago Bank 
of Commerce closed its doors by order of the Auditor of Public 
Accounts on June 25, 1932, and plaintiff's father was so advised 
on the morning of that date, when he called at defendant's office. 
Upon learning this fact, plaintiff's father requested and was given 
the check mentioned in the letter which defendant had written plain- 
tiff, for the purpose of attempting collection of same through a 
friendly acquaintance, 

In the former suit brought by plaintiff against defendant, 
the principal question involved was whether defendant was liable as 


the drawer of the check sued upon, In this proceeding plaintiff 
seeks an accounting from defendant on the theory that he was a 
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a 
trustee for plaintiff's benefit of the checks received by him in 
settlement of plaintiff's judgment. The two principal questions 
presented are (1) whether the proceeds of these checks represented 
trust funds, and (2) if so, whether defendant rendered himself 
personally liable for the amounts involved by reason of depositing 
the checks in his personal account rather than in his name as trustee 
for plaintiff. The special commissioner found that when plaintiff and 
her father visited defendant's office on the morning of June 2l, they 
were advised that the reason for securing plaintiff's indorsement was 
to enable defendant to start collection of these two checks; that 
a statement showing the manner of distribution of the proceeds of the 
settlement had been delivered to plaintiff by defendant a short time 
prior to the receipt of the checks; that plaintiff was aware that the 
checks had come from the City of Detroit, where the settlement was 
effected, and that all the circumstances “tend strongly to corroborate 
defendant's testimony that the deposit of said checks to defendant's 
account in his bank, Chicago Bank of Commerce, was with the full 
knowledge and consent of the pleintiff." From these circumstances 
the special commissioner concluded and found that by reason of the 
written contract entered into between the parties, plaintiff and 
defendant were jointly interested in the proceeds of the two cheeks 
received from Detroit, and accordingly jointly interested in the funds 
deposited in the closed bank after the collection of said checks; that 
the method and manner of the deposit and collection was with the con- 
sent and approval of plaintiff, and therefore the act of defendant in 
depositing and collecting the checks in the manner disclosed by the 
evidence, was the act of plaintiff, The commissioner also found that 
these funds were not vested with the character of trust funds, and that 
defendant exercised due and proper diligence and caution in all his 
relations with plaintiff, including the deposit and collection of the 
checks, and consequently was not liable to plaintiff for her share of 
the proceeds thereof, | 
Plaintiff takes the position that the relationship between 
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her and defendant being that of attorney and client defendant was 
bound by the rules of law imposed upon trustees, that since the 
cheeks received by defendant in settlement of her judgment, 
although made payable to defendant as her attorney, were the 
property of plaintiff and inasmuch as the judgment which they 
satisfied was plaintiff's judgment it is argued that defendant 
had merely the legal title as trustee for the benefit of plaintiff, 
subject to an attorney's lien in favor of defendant for his fees 
and expenses, There is substantially no dispute as to the facts 
disclosed by the evidence, It is reasonably clear that before and 
on June 21 both plaintiff and her father discussed with defendant 
the deposit of the checks and the method of collection and dis= 
tribution, and the commissioner so found. They agreed to the pro- 
cedure outlined by defendant and made no counter suggestions as to 
any other method of collection and distribution, Obviously, 
defendant could not safely pay plaintiff her distributive share 
of the proceeds of these checks until they had cleared through the 
Detroit banks, and in the ordinary course it would require two or 
three days to effect the collection. The bank failed to open its 
doors for business June 25, so that there were only three days, 
namely, June 22, 23 and 24, during which defendant could have paid 
plaintiff her share of the settlement. He testified that he had 
not been notified by the bank that the checks had cleared, and 
when he finally learned that collection had been made he wrote a 
letter to plaintiff on June 24 enclosing check for her share, but 
before that letter was mailed he was served with notice of garnish- 
ment proceedings in favor of the doctor and hospital to whom 
plaintiff was indebted and therefore postponed mailing of the 
letter and check as a matter of protection to himself in the 
garnishment proceedings, 

Whatever authority defendant had for making collection 
in the manner indicated was given to him by his client, and the 


statement of account between the parties indicates that they 
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agreed to the method of collection and distribution and were there— 
fore jointly interested in the funds im the bank, Under the circum- 
stances we think the special commissioner and chancellor correctly 
found these funds were not vested with the character of trust 

funds, as plaintiff contends, 

It may be conceded that where a trustee places trust funds 
in a bank in his own name to his individual credit, rather than in 
his name as trustee or in the name of the beneficiary of the trust, 
he thereby renders himself liable for the funds on the failure of 
the bank where the funds were deposited, but in order to invoke this 
principle it must first clearly appear that the funds were in fact 
trust funds and we do not so hold for the reasons heretofore given, 
The courts have repeatedly held that in order to establish a trust 
the party claiming it is required to submit proof of a clear and 
convincing character, and if the evidence is capable of reasonable 
explanation upon some theory other than that of a trust, then the 
trust theory fails. (Neagle v, McMullen, 334 111. 168, 175; Banning 
v. Patterson, 363 111. 464, 471, 472; Wiley v, Dunn, 358 111. 97, 101. 

In August, 1932, defendant filed his proof of claim with the 
receiver of the insolvent bank in the amount of $3,571.03, and his claim 
was allowed for the net sum of $2,670.22, Afterward in November, 1933, 
defendant executed an assignment in favor of one Alice MN, Ledwith, 
for the sum of $1,563.40, representing part of this claim, Defendant 
contends that the purpose of this assignment of portion of the claim 
against the bank receiver was to prevent plaintiff's attorneys from 
carrying out their threats to commence some litigation to tie up 
the claim and divert the dividend before the garnishment judgments 
could be fully paid. ‘Whatever the reason for the assignment may 
have been, its effect was to preserve the fund for payment of the 
garnishment claims, and defendant did in fact pay the garnishers 
in full and afterward caused the assignment to be released, Defend- 
ant gained nothing through the transaction and plaintiff had her 
just debts paid thereby, Plaintiff also received subsequent dividends 
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on the claim filed by defendant with the bank receiver, Flaintiff's 
contention that this transaction amounted to a conversion of funds by 
defendent is not borne out by the circumstances, There was no conversion 
of funds to defendant's own usej3 the assignment was made as a matter of 
precaution and defendant in nowise profited thereby. 

While it is extremely unfortunate that plaintiff should have 
lost a portion of the proceeds of her settlement by reason of the 
closing of the bank, we think the chancellor properly held that 
defendant is not liable upon the theory of a breach of trust. 
Accordingly the decree of the Superior court dismissing plaintiff's 
bill for want of equity should be affirmed. It is so ordered, 

DECREE AFFIRMED, 


Sullivan, P. J., and Scanlan, J., concur, 
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3 és: tiff, The Turner Type Founders Company, a corporation, 
brought suit against Stephen Laub, trading as Reliable Typesetting 
Company, and 0. K. Typesetting Company, a corporation, defendants 
herein, for the conversion of nine Quick Change Linotype Magazines, 
which were covered by a chattel mortgage executed by David 5. Boshes 
anc E, J. licCarthy, securing an indebtedness to plaintiff for the 
balance of the purchase price of certain equipment, which included 
these linotype magazines, The chattels had been sold by mortgagors 
to defendants, The cause was heard by the court without a jury, 
resulting in findings and judgment in favor of defendants, Plaintiff 
appeals, 

Briefly set forth the facts disclose that on May 6, 1935, 
plaintiff sold to David S. Beshes and E, J. McCarthy certain equipment 
aggregating $5,000, upon which the purchasers paid on account the 
sum of $500, and gave plaintiff notes secured by a chattel mortgage 
for the balanee of the purchase price, The equipment was said to be 
located on the second floor at 626 Federal street, Chicago. The 
chattel mortgage bearing the signatures of Boshes and licCarthy was 
duly recorded, and includediten quick Change Linotype Magazines, The 
notes evidencing the mortgage were paid as they matured, until June, 
1936. ‘Thereafter no payments were made by the mortgagors. Shortly 
after the purchase of this equipment, Boshes and McCarthy organized 
a corporation, under the name of McCarthy Typesetting Company, and 
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transferred to the corporation certain assets, inciuding the equipment 
purehased from plaintiff. The evidenee discloses that plaintiff was 
fully aware of the incorporation by Boshes and licCarthy, and in fact 
plaintiff's attorney was one of the incorporators and held a share of 
the corporate stock, Furthermore, arrangements were made with the 
National Builders Bank of Chicago by whieh Joseph ‘ertheimer, now 
plaintiff's president, was required to countersign checks of the 
MeCarthy Typesetting Company, the new corporation, and Mr. Wertheimer 
testified that this arrangement was made for plaintiff's protection, 
because only a small dewn payment had been made on account of the 
machinery purchased by Boshes and licCarthy, and plaintiff was desirous 
of keeping a check on expenditures so as to protect plaintiff's in- 
vestment,. 

The chattel mortgage contained the usual provision that the 
mortgagors were to retain possession of the chattels and at their own 
expense to keep and use the same until default in payment of either 
principal or interest, and that in case of default or in the event that 
the mortgagee should feel insecure or unsafe, the mortgagee might, 
without notice, take immediate possession of the property. 

Three of the Quick Change Linotype Magazines included in the 
mortgage were sold to one of the defendants, 0. K. Typesetting Company, 
a corporation, July 23, 1936, for $210, and July 25, 1936, defendant 
Laub purchased six of the magazines from tole murtenger for $400, In 
connection with both of these sales mods thy represented that the 
chattels belonged to the corporation, and in the case of Laub McCarthy, 
as president of the corporation, executed an affidavit certifying that 
the chattels were unincumbered. In orde@ to safeguard their purchase 
O. K. Typesetting Company caused a chattel mortgage search to be made 
to determine whether McCarthy Typesetting Company, from whom they were 
purchasing these magazines, had mortgaged any of the chattels, but in- 
asmuch as the mortgage was executed by Boshes and MeCarthy the search 
did not disclose the mortgage in question, Laub's attorney said on 
oral argument that he had also made a search of the records, but there 
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is no evidence to that effect other than counsel's statement, and 
plaintiff insists that the court ought not to take cognizance of the 
voluntary statement of defendants counsel without any evidence in- 
dicating that a search had been made, It may be assumed, however, 
that if Laub's attorney made a search of the mortgage records against 
MeCarthy Typesetting Company the search would not have disclosed the 
mortgage executed by Boshes and McCarthy, as individuals. 

Upon this state of the record the question presented is 
whether defendants were innocent purchasers of the chattels without 
notice, In Illinois where possession is retained by the mortgagor 
the statute requires that the mortgage must be filed of record in order 
to be valid as against the rights and interests of any third person, 
(Chap, 95, sec. 4, Ill. Rev. Stats. 1939.) The difficulty in this 
proceeding arises from the fact that although the chattel mortgage 
was duly recorded, as executed by Boshes and iicCarthy, the subse- 
quent incorporation by these individuals under the name of McCarthy 
fypesetting Company made it difficult, if not impossible, for anybody 
purchasing from the corporation to ascertain through a chattel mort- 
gage search that these particular linotype magazines were incumbered. 
Plaintiff's counsel argues that the only linotype magazines ever owned 
by the McCarthy Typesetting Company, either as a partnership or cor- 
poration, were the ten Quick Change Linotype liagazines included in 
plaintiff's mortgage, and that since the property described was all 
of that particular kind owned by the mortgagors and located on the 
premises named, defendants “aided by inquiries which the instrument 
itself suggests" should have been able to identify the property as 
mortgaged chattels. The fallacy of this argument is that defendants 
were not in anywise apprised or had no reason to believe that these 
chattels were mortgaged. Defendant Laub had required hicCarthy to make 
an affidavit to the effect that the chattels were unincumbered, and 
the search made by the 0, K. Typesetting Company disclosed no infor- 
mation from which a purchaser could have acquired information as to the 
existing mortgage. On the other hand plaintiff kmew that Boshes and 
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— 
MeCarthy had incorporated after the mortgage was made, and in the 
exercise of prudence and for its own protection it should have required 
either a new mortgage to be executed by McCarthy Typesetting Company 
and recorded, or an affidavit by Boshes and McCarthy setting forth 
the facts pertaining to the transaction and showing the transfer of 
the property to the new company, and the recordation of that instrument 
so that prospective purchasers or subsequent mortgagees might have had 
notice of the existing incumbrance, Having failed to do either of these 
things plaintiff made it possible for the MeCarthy Typesetting Company 
to sell the mortgaged chattels to defendants who had no reasonable 
means of ascertaining the facts. Both defendants purchased the linotype 
magazines in good faith and paid cash therefor, and did all that could 
reasonably be required of them in ascertaining that the chattels were 
owned by the lMicCarthy Typesetting Company, and free from incumbrance, 
Under the circumstances, we are impelled to hold that both defendants 
were in fact innocent purchasers without notice, The court who heard 
the witnesses found adversely to plaintiff's claim and no contention 
is mads that the findings are contrary to the manifest weight of the 
evidence. The finding and judgment of the court as to both defend- 
ants should be affirmed, It is so ordered, 

FINDING AND JUDGMENT AFFIRMED, 


Suliivan, P. J., and Seanlan, J., concur, 
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MR. JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


The respondent, Alice Dunn, appeals from an order of the 
Superior court awarding Henry W. Kenoe, petitioner, the amount of 
$500 as attorney's fees for services rendered by him in a chancery 
proceeding then pending in the Superior court, 

In the original suit filed in 1935 Clara Dunn, respondent's 
sister, sought a decree against Annie Dunn, their mother, to impress 
a trust upon several parcels of real estate. Pending the disposition 
of this proceeding, Annie Dunn, the mother, died, The cause was 
thereafter allowed to remain pending for about two years, when 
respondent and another sister who claimed the real estate under a 
joint tenancy retained petitioner to represent them in that liti- 
gation. Clara Dunn, the original plaintiff, then filed an amended 
and supplemental complaint in which she joined as additional plain- 
tiffs four of her brothers and sisters, and designated as parties 
defendant the respondent and another sister, Mary O'Brien, who was 
administratrix of the mother's estate. The amended complaint not 
only sought to establish a trust against the real estate, but also 
to set aside the deeds under which respondent claimed title as 
surviving joint tenant, and it also prayed for an accounting. Peti- 
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tioner represented respondent and Mary O'Brien in the litigation 
under the issues thus raised, The cause was referred to a master 
and after more than a year of litigation resulted in a decree in 
respondent's favor. In the course of the proceeding a certain fund 
was brought into court and deposited with the clerk, and by the 
deeree it was found that the respondent was entitled to this fund, 

Shortly before the entry of the decree a dispute arose 
between petitioner and respondent as to the payment of his fees for 
legal services rendered in the course of the litigation, Following 
this controversy respondent filed a petition in the Superior court 
praying that she be allowed to substitute Charles R, Barrett as her 
attorney in lieu of petitioner. No order was entered, however, until 
petitioner presented a final decree in the principal litigation, Under 
this deeree the court retained jurisdiction of the funds in the hands 
of the clerk until the disposition of petitioner's claim for fees, 
and at the same time an order was entered substituting lir, Barrett 
in lieu of petitioner as attorney for respondent, Following the entry 
of the decree petitioner filed his petition for the adjudication of 
his fees, which set forth an agreement between him and respondent that 
the amount of his fees be submitted to the trial court for disposition 
and paid out of the funds in the hands of the clerk. No objection was 
interposed to the filing of the petition and respondent was ordered to 
answer within ten days. The matter was then set for hearing on 
December 7, 1938. Several days prior thereto Mr, Barrett, the sub- 
stituted counsel, withdrew his appearance, with respondent's consent. 
The hearing on the petition was then continued until December 10, 1938, 
when, pursuant to a hearing, an order was entered allowing petitioner 
a fee in the sum of $500, January 7, 1939, respondent, through a third 
attorney, sought /to file a motion and supporting affidavits to vacate 
the order allowing fees. Leave to file these documents was denied, 
and respondent appealed, 

As ground for reversal it is urged (1) that the court cannot 


allow or tax a solicitor's fee in the absence of statute, and to do so 
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would amount to judicial legislation from which courts refrain; and 

(2) that a right of action for legal services confers no extra-judicial 
power upon a court to hear and adjudicate the question of attorney's 
fees, especially where a final decree has already been entered, and at 
the time the petition is filed, or finding made, the attorney is not a 
party to the proceedings, We find no analogy between the decisions 
cited in support of point (1) and the ease at bar. The authorities 
upon which respondent relies deal generally with foreclosure proceed— 
ings where a dispute arose as to whether fees were allowable under 
certain trust deeds and in contested partition suits; and the contro- 
versy in most instanees arose over the power of the court, in the 
absence of statutory provision, to tax attorney's fees, as costs, 
against one of the parties to the suit, It is not disputed in the 

case at bar that respondent agreed to have the matter of fees heard and 
decided by the trial court, nor is there any doubt that respondent was 
present in court when the matter was heard, that she filed her answer 
when ordered to do so by the court, and testified in her own behalf, 
Under the circumstanees, we find no convincing reason why the court, 
having retained jurisdiction of the subject matter in the decree, and 
having been requested by both parties to fix the reasonable amount due 
petitioner, pursuant te an agreement between the parties, should not 
have heard the controversy and allowed the fee in question, The same 
procedure was followed in Eriksson v, Boyum, 150 Minn, 192, where an 
attorney was engaged to institute suit against trustees for their alleged 
wrongful conduct, The client entered into an agreement with the. attonmeg, 
which provided that the question of the amount of the attorney's fees was 
to be determined by the court in the action at the end of the liti- 
gation. There, likewise, a petition was filed by the attorney asking 
the court to fix his compensation, and it was allowed. The reviewing 
court sustained the judgment or decree, holding adversely to the con- 
tentions of the respondent, (1) that the agreement for submission of 
the attorney's fees to the court is invalid because it conferred no 
jurisdiction, and (2) that the contract of submission was void as 
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— 
against public policy. Other cases to the same effect are Miller 

v, Penniman & Bro,, 110 Va. 780, 67 S. E. 516; Im re Atterbury, 

222 N. Y. 3553 and In re Goldin, 215 N. X. Supp. 445, 216 App. Div. 
472 (N.Y.). Moreover, there is authority for holding that a court 
has jurisdiction to entertain and adjudicate the question of 
attorney's fees when it has a fund before it whieh has been realized 
through the efforts of an attorney. In the early case of McCoy v, 
Appleby Mfg. Co., 1 Ill, App. 78, an attorney filed a petition for 
fees for services rendered defendant corporation. The court had 
before it a fund belonging to the corporation, It was conceded that 
the court might, under the circumstances, hear a petition for the 
allowance of fees, the only question arising being whether services 
had actually been rendered for the corporation, 

In Colley v. Wolcott, 187 Fed. 595, property had been brought 
into court for restoration to its rightful owner through the services 
of solicitors, and it was held that an allowance to them for their 
services could properly be made in the cause, and that in so doing 
the court might justify the allowance upon its own knowledge of the 
extent and value of the services, 

Under the secnnd contention it is argued by respondent that 
after a final decree the court cannot entertain a petition for allow- 
ance of fees to an attorney, since he was no longer in the case, and 
therefore was not a party to the proceeding, This contention is un- 
tenable for several reasons, Petitioner did not withdraw from the 
-ease; the court merely entered an order of substitution of attorneys 
for respondent; petitioner still represented Mary O'Brien in the main 
litigation. Moreover, the court expressly reserved jurisdiction in 
the deeree to make a further order regarding the disposition of the 
funds in the hands of the clerk, after the determination of peti- 
tioner's claim for fees, and the cause was not completely terminated 
until disposition had been made of that fund, 

It is undisputed that respondent selected the forum and the 


procedure of which she now complains, and we see no reason why the 
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-5- 
court should not have heard and determined the controversy which 
she and petitioner submitted to the court. The judgment of the 
Superior court is affirmed, 

JUDGHENT AFFIRMED, 


Sullivan, P. J., and Seanlan, J., concur, 
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CHICAGO LAW PRINTING cout, | f 





) 
a corporation — * 
: hee 
i ) | APPEAL FROM CIRCUIT 
Vv 7 — — 
o, coox CouNTY. 
VILLAGE OF JUSTICE, a mw * * 
eorporation, 3 
Bis 
SO02T.A. 441 
HR, JUSTIC 4 DELIVERED THE OPINION OF THE COURT. 


Chicago Law Printing Company brought suit in the Circuit 
court against the Village of Justice, a municipal corporation, 
seeking to recover the sum of $45.04 for certain material printed 
and delivered by plaintiff to defendant, The cause was tried by 
the court without a jury, resulting in a finding and judgment in 
favor of plaintiff in the sum of $45, from which defendant appeals. 

The complaint consisted of two counts, one for an account 

stated and one in quantum valebat. for goods sold and delivered. 
Both counts were predicated upon the sale and delivery of some 
letterheads and village ordinanees printed and delivered to defendant, 
and it was alleged that defendant had promised to pay therefor the sum 
of $45.04, The village answered the complaint denying "that on the 
dates referred to in the complaint, or at any other dates, plaintiff 
at the request of defendant, sold and delivered to defendant certain 
printing materials in the sum of $45.04, or any other sumj denies that 
it promised to pay to the plaintiff the sum of $45.04, or any other 
sum; denies that there is any account stated between plaintiff and 
defendant in the sum of $45.04, or any other sum; **** denies there 
is due plaintiff the sum of $45.04, or any other sum, from defendant." 

The evidence adduced at the hearing consisted of the testimony 
of one witness, R. H. Hart, president of plaintiff corperation. Mr. 


Hart testified that in the middle of May, 1933, he was called to the 
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office of Harold Jackson, who represented himself to be the vill@ 
atterney for defendant. Jackson said that he had some work to do 
which was to be charged to defendant, and gave Hart three documents; 
an ordinance providing for the licensing of undertakers; a letterhead 
with his name appearing as village attorney for the defendant; and a 
burial ordinance. Plaintiff made copies of these documents, pursuant 
to Jackson's request, and printed some letterheads as directed, when 
the work was completed it was delivered to Jackson's office, After— 
ward bills were made out te defendant and sent to Jackson, The evi-~ 
dence discloses that plaintiff had never before done any work for 
defendant and Hart said that he had never seen Jackson before, Upon 
this evidence plaintiff rested its ease and no evidence was offered 
on behalf of defendant. 

As ground for reversal it is urged that under sec, 13, 
article III of the Cities and Villages Act of the State of Illinois 
(Ill. Rev, Stat. 1937, chap. 24, par. 44), a concurrence of the 
majority of the trustees of the Village is necessary by yea and 
nay vote for the passage of any proposition entailing the expenditure 
or appropriation of village funds, and that in order to recover on an 
express or implied contract with the village it was incumbent upon 
plaintiff to prove, as part of its prima facie case, that such a 
majority vote was taken with regard to this contract. Numerous 
cases are cited in support of this contention, including Selby v, 
Village of Winfield, 255 Ill, App. 673; Arnold v, Village of Ina, 

244 Ill. App. 239; Hunter, Allen & Co, v. Village of Exeter, 146 Ill. 
App. 90. Plaintiff does not question the plain provisions of the 
foregoing statute and the rule laid down by the courts of this state. 
It is asserted, however, that in none of these cases is there any 
intimation that a declaration or complaint, not alleging these 

facts, would fail to state a cause of action, and plaintiff's counsel 
say that in the cases cited the question of the lack of authority 


of the village to spend funds was presented either by special plea 
er a plea of the general issue; that if it were not necessary for 
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plaintiff to allege these facts in the first instance it would not 

be required to make proof of them in the absence of some plea putting 
the matter in issue; and that under sec, 40 of the Civil Practice Act 
(111. Rev. Stat., 1937, chap. 110, par. 164) pleas of the general 
issue no longer may be employed, and that every allegation not 
explicitly denied must be deemed to be admitted and plainly set forth 
in the answer or reply. Based upon these contentions it is argued 
that a general denial of the indebtedness presents no issue and that 
the court was justified in finding the issues and entering judgment 
in favor of plaintiff. 

The cases cited present a rule of law that is generally well 
established in this state, namely, that any person dealing with a 
village or its agent is presumed to know the limitations upon the 
authority of the village or its agent, and since no showing was made 
by plaintiff that its contract with defendant was ever authorized by 
any act of the board of trustees of the defendant, or that Jackson 
was its authorized agent to order the printed material, we do not 
see how plaintiff can hope to recover, 

The authorities are also uniformly to the effect that a 
village cannot incur contractual liability or expense without first 
having passed an appropriation ordinance covering the same, and a 
party seeking to recover on an express or implied contract with the 
“villege must prove as part of his prima facie case that such an 
appropriation ordinance was passed with regard to his express or 
implied contract. (DeKem v, City of Streator, 316 Ill. 123; Mey v. 
City of Chicago, 222 Ill. 595; People ex rel, Mulvey v, City of 
Chicago, 292 I1l. App. 589.) 

Although it is true, as plaintiff contends, that under see, 
40 (1) of the civil practice act the plea of general issue is pro- 
hibited, and that the defendant's answer must contain an explicit 
admission or denial of each allegation of the pleading to which it 
relates, we think the defendant's answer in the case at bar was a 


sufficient compliance with the statute, for the following reasons: 
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Both pleadings were verified and the making of a contract was in 
issue under both counts, Plaintiff, by failing to prove that the 
contract had been authorized by yea and nay vote of defendant's board 
of trustees, and that the annual appropriation ordinanee had provided 
therefor, failed to prove the necessary authority of the defendant to 
act, and without that there could be no contract. In Schuyler County 
v. Missouri Bridge Co,, 256 Ill, 348, it was held in effect that an 
agent's authority to execute a written instrument is put in issue by 
a verified plea denying execution. The agent in that case purported 
to act for a municipal corporation, In the case at bar there is no 
competent evidence that Jackson was attorney for the village nor that 
there was any delivery to an authorized agent of the village. 

It would serve no useful purpose to remand the cause for 
another trial, because it is manifest from Ur. Hart's testimony that 
money for the payment of this printing bill had never been appro- 
priated or authorized, and it is not contended that there was a 
validating ordinance before the printing was ordered by Jackson, 
Therefore, we are impelled to hold that the judgment of the circuit 
court should be reversed without remanding, It is so ordered, 

REVERSED WITHOUT REMANDING, 


Sullivan, P. J., and Seanlan, J., concur, 
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VIVIAN IRENE SMETANA, a minor, — 
by The Live Stock National Bank - | 


of Chicago, her guardia/ 
H 
PEAL FR SUPERIOR 


2 
(Plaintiff) /Appé 
Gout 6 or COOK COUNTY. 


DAVID P. BRA , 
DAVID P, BRANNI va 










. / ee 
oe J ey 4% SB A A > 
a awk Pe Be | oy ae a ft 302 1.A. 442 
guardian ad gi a 
(Defe é 


Plaintiff, a minor, sued David P. Brannin, Jr., a minor, 
and David P, Brannin, Sr., in an action for damages for personal 
injuries, The jury returned a verdict of guilty as to Brannin, 
Jr., and assessed plaintiff's damages at the sum of $15,000. By 
direction of the trial court the jury returned ea verdict of not 
guilty as to Brannin, Sr., the owner of the automobile involved 
in the accident, In answer to a special interrogatory the jury 
found Brannin, Jr., guilty of wilful and wanton misconduct, Defend= 
ant Brannin, Jr., filed a written motion that the jury's answer to 
the special interrogatory be vacated and set aside and a motion that 
defendant be granted a new trial, Both motions were denied, The 
court found that the damages assessed, $15,000, were excessive and 
suggested to plaintiff that she remit $5,000 from the verdict, 
Plaintiff acted upon the court's suggestion and judgment was 
entered in favor of David Brannin, Sr., and against David Brannin, 
Jr., in the sum of $10,000, Defendant Brannin, Jr., appeals. 

The accident in question occurred between 7:30 and 8 o'clock 
Pelt., February 19, 1937, at the intersection of Devon avemue, 
Courtland avenue and Talcott road, in Park Ridge, Cook county, 
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Illinois. It “is a very large intersection covering six corners in 
Park Ridge, It has six stop and go lights." ‘The intersection is 

at the outskirts of Park Ridge, in a sparsely built-up neighborhood, 
Devon avenue rums east and west; Courtland avenue, north and south; 
and Talcott road runs southeast and northwest. Devon avenue, from 
curb to curb, is 107 feet wide, Plaintiff and defendant were both 
seventeen years of age and were students at the Maine Township high 
school, On the eveniag in question plaintiff was riding a bicycle 
belonging to her brother, She testified that she rode her bicycle 
north on Courtland avenue to its intersection with Devon avenue; that 
the lamp on the bicycle was not lighted; that when she reached the 
south side of Devon avenue the traffic light on Courtland was red, 

and she waited, on foot, for the traffic signal to turn to green; 

that when the light turned green she proceeded on the crosswalk toward 
the north side of Devon avemuc, straddling the bicycle, that is, she 
had one foot on the ground and one across the bar and was pushing the 
bicycle forward with one leg; that before she got to the other side 
and when she was about ten feet from the north cure she saw defendant's 
car coming through and she then sat on the seat of the bicycle and 
started to ride the bicycle in order to get acress before defendant's 
car, coming from the east on Devon avenue, would hit her; that he was 
proceeding across the intersection when the Devon avenue traffic 
lights were reds that the lights on defendant's car were lit; that she 
heard no warning given; that defendant's car was going thirty miles an 
hour from the time it entered the intersection until it struck her; 
that three or four feet from the north curb the left side of the 

front of defendant's car hit her bicycle, throwing her twenty to 
twenty-five feet through the air “into the parking lot;" that she 

was still in the crosswalk at the time of the impact; that she was 

not rendered unconscious but just stunned, Witness further testified 
that she first saw defendant's car when she was about three-quarters 
of the way across Devon; that defendant's car at that time was about 
150 feet east of the traffic control signal at the northeast corner; 
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3 
that she watched it as it came down the street; that she continued 
across the street because she figured that defendant's ear would 
step. Defendant testified that he coasted up to the intersection 
with his car out of gear until the traffic signal showed green for 
east and west traffic; that after the light changed to green he 
shifted into second and passed a car driven by Glen F, Griffin at 
abeut the center cf the intersection; that he was proceeding across 
the intersection in a slightly northwesterly direction beeause of a 
parkway in the center of Devon, west of the intersection, and also 
because of a Jog in that part of Devon avenue; that when he was a 
few feet past Griffin's ear he caught a glimpse of a figure on a 
bicycle about ten feet ahead of him and to the left of him; that 

he turned his car to the right and applied his brakes; that he felt 
something strike the left rear of his car; that the collision occurred 
at about the middle of the westbound traffic lane of Devon avenue, 
slightly east of the crosswalk; that he stopped his car in ten to 
fifteen feet after the impact; that the tar was tuen five feet south 
of the north curb of Devon; that as he went across the intersection 
he was not going more than twenty miles an hour "at the top:" that 
when he stopped his car he and someone else assisted plaintiff into 
the drug store at one of the corners of the intersection, 

The only witness who testified as to what took place immediately 
before and at the time of the impact were plaintiff and defendant, The 
Case was close upon the facts and it is the settled law that under such 
a state of the evidemce the record must be reasonably free from 
substantial and prejudicial error, 

Defendant strenuously contends that he was prevented from re= 
ceiving a fair trial by "prejudicial conduct of the trial judges" and 
“improper closing argument of plaintiff's atterney," After a careful 
consideration ef the instant contention in the light of the record we 
are constrained to find that it is a meritorious one, Defendant 
vigorously contested plaintiff's contention that she was permanently 
injured, He directs our attention to the fact that her attending 
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surgeon, called by her as a witness, testified that he discharged 
plaintiff as cured in September, 1937, and defendant argues that 
the weight of the evidence sustains his position that at the time 
ef the trial she was suffering from no permanent disability arising 
out of the accident, In our judgment there is foree in defendant's 

~ position, 

Dr. Forest A. Chandler, called as an expert by defendant, 
testified upon direct examination, in answer to a hypothetical question, 
that plaintiff was then suffering from no permanent disability arising 
out of the accident. During the cross-examination by plaintiff's 
attorney, defendant's counsel objected te one of the questions asked, 
upon the ground that the docter had already answered the question, 

The following then took place: “The Court: The Doctor seems to be 
reluetant to come out with a straightforward answer yes or noo Hr, 
Kohn [attorney for defendant]: Well, just a mimute, The Court: These 
questions that are being propounded are pertinent. They may be answered 
yes or no, That is all there is to it. Mr, Kohn: If your Honor 
please, I am sure that your Honor didn't intend to characterize the 
Doctor as not straightforward or anything of that kind, The Court: 

Oh, Mo. Mr. Kohn: Well, I ask you instruet the jury — ‘fhe Court: 

He is like some lawyers, he just can't answer straightforward. He 

wants to give a hypothetical reason and explanatory and so forths 

which we are not interested in. We don't want a medieal lecture, All 

we want is, is there a space evident from that picture there between 

the vertebra and the process, that is -—-" Defendant then moved for 

the withdrawal of a juror because of the statements of the court, The 
motion was denied, Prior to the court's statements counsel for plaintiff 
had not asked the court to direct the doctor as to how he should answer 

oo and the statements by the trial court were voluntary, 

“uncalled for, and prejudicial, Undoubtedly, a trial court has the 
right to direct a witness to answer directly a question propounded 
where the occasion calls for such direction, but in the instant case 
the jury could only conclude from the statements in question that 
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5 
the trial court was of the opinion that the doctor was “reluctant 
hb eee teak ein & strcightfeewerd anener," ond they waild he Likely 
to give little, if any, weight to his testimony. How important Dr. 
Chandler's testimony was to defendant may be better understood from 
Dr. Conley's testimony, that he treated her from the time of the 
accident until September, 1937, at which time he discharged her as 
eured; and from the testimony of plaintiff's mother, that after 
that time no doctor treated plaintiff for her injuries, 

Alice Russell, a witness for defendant, was a teacher at 
the Maine Township high school and knew plaintiff well. She had 
taught plaintiff before and after the time of the accident, and was 
an important witness for defendant, The accident happened on Friday, 
February 19, and the following Lionday was a holiday. The school 
attendanee record kept by Miss Russell was produced in court and 
showed that plaintiff was in school on Tuesday, ednesday, Thursday 
and Friday of the week following the accident, and on Monday and Tuesday 
of the next week; that she was absent from Mareh 3 to March 22 and then 
attended sehool for the four days just prior to the spring vacation; 
that following the spring vacation she did not return until May 24, but 
from that time until the close of the school year she was constantly in 
attendance. Miss Russell's testimony as to the apparent physical con- 
dition of plaintiff during that period also tended to support defend- 
ant's theory that plaintiff was not permanently injured. We find 
nothing in her testimony to indicate that she was a hostile witness 
to plaintiff. At one point in the direct examination she was asked 
to tell what plaintiff had told her in a certain conversation, The 
following then occurred: "The Witness: She said that it was dark and 
that she waited until there was a green light at the corner and started 
riding across on a bicycle, that the car which struck her had — she 
| told me who was driving the car and said that the boy who was driving 
| the car had said that he had started across, too, on a green light, 
She did not know how — Mr. Donaghy [attorney for plaintiff]: I 
object to that and ask it be stricken as not responsive, Nothing was 
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asked about what Brannin said. lr. Kohn: She is giving the con- 
versation, The Court: The question is what she told you, The 
Witness: I have never talked to Mr, Brannin about it. I am giving 
just exactly what she told me, The Court: Wait a minute, lady. Wait 
a minute, We have rules here the same as you have in the classroom, 
You are disregarding our rules, What we want to know is if you ever 
had a talk with her with reference to this accident, and if so, what 
did she tell you, and that is all." It will be noted that no objection 
had been made by plaintiff's counsel to the last answer, and that the 
court's rebuke to the witness was voluntary, In our opinion the 
rebuke was not justified. She was not a lawyer and it appears from 
what she said that she was only trying to make it clear that she was 
testifying solely as to what the plaintiff had told her, Her statement 
that she had never talked to defendant about the accident was not 
harmful to plaintiff. 

Defendant complains of the conduct of the trial court during 
‘the direct examination of Dr. N, S, Zeitlin, a witness for plaintiff, 
The doctor was called as an X-ray expert, and defendant conceded his 
qualifications, The doctor then stated that he had taken some X-ray 
films of the plaintiff on April 12, 1937. Defendant then conceded that 
any pictures taken by Dr. Zeitlin were properly taken and the two 
X-ray films were introduced in evidence, The following then occurred: 
"Mr. Kohn: If it would save any time, Judge, I am perfectly willing 
to stipulate, so there won't be any question about it, as to the nature 
of the fractures shown by these X-ray plates in the beginning, and the 
question of healing as testified to as far as the fractures themselves 
are concerned, and as testified to by Dr. Challenger [X-ray specialist, 
witness for plaintiff] and Dr. Conley [a witness for plaintiff], I 
don't think there is any question about what the X-rays show, Mr, 
Donaghy: Do you want to stipulate this girl is going to have this 
curve in her spine — Mr, Kohn: I will not, Mr. Donaghy: — per= 


manently? Mr, Kohn: Now, now, now, be fair, The Courts That is 
exactly what the offer led to, certainly, Mr. Kohn: I said I will 
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stipulate as to the fractures, The Courts Go ahead. Let's try 

the case. I knew it would lead to that." There had been at this 

time no testimony that plaintiff had suffered any curvatures of the 
spine, The offer of counsel for defendant related to fractures shown 
by the X-ray plates and did not relate to the alleged curvature of the 
spine, The existence or nonexistence of the alleged permanent curvature 
of the spine was one of the contested issues in the case, and the state—- 
ment of the court that the offer, in effect, amounted to a concession 
by defendant that plaintiff was going to have a permanent curvature of 
— was unwarranted and tended to prejudice the defendant's case 
and his counsel with the jury. Defendant further contends that the 
trial court made statements prejudicial to defendant during the cross- 
examination of Herman H. Herzog, a witness called by defendant, Herzog 
was a lieutenant of police of the city of Park Ridge, and arrived at 
the locus in que shortly after the accident occurred, The witness 
described the situation at the intersection, the lights, etc., and 
stated that when he arrived at the place "it was very dark at that 
corner." During his cross-examination the following question was asked: 
"@. You wouldn't have any trouble in seeing a pedestrian at any point 
in that intersection if you looked into the intersection at any time 
that night? Mr. Kohn: There is no pedestrian involved in this case, 
if the Court please, * * * The Courts: There is a pedestrian in— 
volved in this case, of course, The plaintiff was a pedestrian, 

* *%* * (The Courts: Her testimony is she had one leg over the 

bicycle and she was propelling herself on her feet on the ground, 

Later on she got on and rode it across, so she was a pedestrian, * * * 
Mr, Kohn: But if she is half on a bicycle and half off — The Court: 
That is rather splitting a hair, isn't it? * * * Mr, Kohn: I respect 
your Honor's ruling on the question, but I feel again that we are ina 
position where your Honor may have expressed an opinion as to the 
facts, and you are characterizing this argument as hair-splitting. 

The Court: Get your objection into the record, that is all that can be 


done about it. Mr. Kohn: Again I must ask for a mistrial. The Court: 
* * * Overruled." -Defendant calls attention to the allegation in the 
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complaint that pleintiff was riding a bicyele at the time of the 
accident, and to the fact that her testimony supports the allegation, 
We find merit in defendant's contention that the court's statements 
“were unwarranted under the pleadings and the evidence, should not 
have been made, and were prejudicial to defendant and his counsel, 
It would unduly lengthen this opinion to recite all of the instances 
in the record that we think tend to show prejudicial conduct on the 
part of the trial court. The court frequently, instead of ruling 
directly upon objections made by defendant, would make statements - 
as to what the evidence had been, and, sometimes, the effect of the 
same. “Where a trial court deems it necessary to state, for the 
benefit of the record, his understanding of the purpose and effect of 
testimony and his reasons for overruling the objection made, the safe 
and fair procedure is to call the counsel to the bar of the court and 
there, out of the hearing of the jury, make such statements as he 
deems proper, in passing upon the objection." (People v, Solomen, 
261 Ill. App. 585, 601.) | 

At the outset of the closing ergument made by plaintiff's 
attorney to the jury, he made the following statement: "In this case 
the only evidence against the father was that he owned the car, and 
that isn't sufficient really to hold him responsible for the acts of 
the child, so the only one we have in the case is David Brannin, Jr, 
If you should find here a verdict against Brannin, Jr., whatever 
amount that you find that my little client is entitled to, the question 
of how we get that money or where that money comes from is not within 
your province," The following then occurred: "Mr, Kohn: I am sorry 
to interrupt Mir. Domaghy. That is improper, I think it is highly 
improper, The Court: Yes, go ahead and get into the facts. Mr. Kohn: 
I move for a mistrial. The Court: Make your objections in the record, 
Let's go." During the voir dire examination of the jurymen the attorney 
for plaintiff upon several occasions touched upon the subject of casualty 
insurance, After the second occasion the trial court, upon objection 
by defendant, warned counsel for plaintiff, as follows: “The Courts 
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9 
I will keep this panel, but if there is anything further that tends 
to make them insurance conscious, I would rather grant a new trial." 
Defendant strenuously contends that the statement in question was a 
deliberate effort to inform the jury that the defendant, a boy, was 
protected by insurance. We agree with the contention, The trial 
eourt, at least, should have rebuked plaintiff's attorney for the 
improper statement and directed the jury to disregard it, but, instead, 
he treated the objection and motion of defendant's counsel as not 
important enough to warrant a pause in the proceedings so that counsel 
might fairly present the reason for his objection and motion and proper= 
ly make his record if the court overruled the objection and motion. As 
defendant argues, it is not surprising that the jury returned a verdict 
against defendant and assessed damages at the sum of $15,000. 

Defendant contends that the court erred in giving certain 
instructions for plaintiff and in refusing instructions tendered by 
defendant. We deem it necessary to refer only to instruction number 
eight given at the instanee of plaintiff. It was admitted that plain- 
tiff did not carry a lighted lamp on her bicycle at the time in 
question and thet this was a violation of an ordinance of the city of 
Park Ridge; nevertheless, under instruction eight, the jury were per— 
mitted to determine from the evidenee whether or not plaintiff's 
bicycle carried a lighted lamp and whether or not her failure in that 
regard, if there was a failure, was a violation of the said ordinance. 
The instruction ignores entirely the question as to whether or not 
defendant was guilty of negligence, and the concluding part of the 
instruction might well convey to- the jury the idea that if they found 
that plaintiff's violation of the ordinance, "if any," did not cause 
or proximately contribute to bring about the accident, plaintiff might 
recover, The second paragraph of the instruction, in our judgment, was 
highly misleading. Plaintiff seeks to justify the instruction upon 
the ground that it is supported by the cases of Lerette v, Director 
General, 306 111. 348, and Jeneary v, C, & 1. Traction Co,, 306 Ill, 
392. In neither of these cases did the court pass upon an instruction 
like the one before us. In each case the court held that an ill<«gal 
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aet to bar a recovery must have been the proximate cause of the injury. 
Plaintiff, in drafting instruction eight, adopted excerpts from the 
opinions in the two cases, Our Supreme court, om a number of occasions, 
has commented upon the practice of converting sentences in the opinion 
of the court into instructions, and has held that it is a bad practice 
and often leads to serious error, (See Norkevich v, Atchison, Te & Be 
F, Ry. Co,, 263 Ill. App. 1.) The court in the Jeneary case, in laying 
down the rule that governed the question before them also, stated (p. 
395) that the "violation of a law at the time of an accident by one 
connected with it is usually evidence of negligence, but there remains 
a question of fact whether the illegal act is the proximate cause of the 
injury." (Italics ours.) Counsel for plaintiff did not incorporate in 
instruction eight any language to the effect that the violation of the 
ordinance by plaintiff might be considered as evidence tending to prove 
negligence on her part, 

Defendant strenuously contends that the damages awarded by 
the jury, $15,000, were not warranted by the evidence, and resulted 
from prejudice caused by statements of the trial judge and the argument 
of the attorney, to which we have heretofore referred, There is merit 
in the contention, 

Other errors are assigned and argued by defendant, but we 
deem it unnecessary to further extend this opinion. 

In our opinion justice requires a retrial of the cause and 
the judgment of the Superior court of Cook county is reversed, and 
the cause is remanded, 

JUDGMENT REVERSED AND CAUSE REMANDED, 


Sullivan, P. J., and Friend, J., concur, 
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JOHN E, MERRION, / 
(Plaintiff) © 


Ap llant, ~*~ 


JULIA V. O'DONNELE 
(Defendants an¢ 






MR, JUSTICE “SCANLAN DELIVERED THE OPINION OF THE COURT, 


Plaintiff appeals from a decree ordering and adjudging that 
the sum of $1,316.67 and interest at the rate of five per cent per 
annum from September 23, 1935, also the sum of $148.63, and $36 as 
costs, a total of $1,710.20, be credited by plaintiff on the amount 
still due him from defendants (counterclaimants) on a deficiency 
decree that had been entered in the cause, The decretal order, 
entered upon a counterclaim of defendants, accorded with the recom— 
mendationsof the master in chancery who heard the evidence on the 
counterclaim, 

This is the third time that the litigation between these 
parties has been before us. In Merrion v. 0'Donnell, 288 I11. App. 
47, we state the history of the litigation up to the time of the 
filing of the opinion on that appeal. To quote from the opinion: 

"Plaintiff filed a petition for leave to file his bill of 
review, which leave was granted and the complaint, in the nature of 
a bill of review, was filed on December 12, 1935. Defendants Julia 
V. O'Donnell and James P, Kiely filed a joint and several motion to 
dismiss the complaint, which motion was overruled, and said defend— 
ants electing to abide by their motion, a decree pro confesso was 
entered, from which they have appealed, 

"The complaint named as defendants Julia V. 0'Donnell; 
James W. Garvin; Margaret C. Garvin, State Bank of Chicago, a cor- 
poration, Trustee; Chicago Title & Trust Company, a corporation, 
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as Successor in Trust; Blum's Incorporated, a corporation; Estelle 
Lawrenee Corporation, a corporation; and James P, Kiely, as trustee. 
James W, Garvin and Margaret C. Garvin filed a joint and several answer 
admitting the allegations contained in the complaint and that plaintiff 
was entitled to the relief prayed, 

"The following facts, upon which plaintiff relies, appear from 
the complaint: Plaintiff was the owner and holder of a promissory note, 
made by Simon O'Donnell, Julia V. O'Donnell, James I. Garvin and Margaret 
C. Garvin, for the sum of $25,000, dated August 21, 1925, payable five 
years after date with interest at six per cent per annum, The note con- 
tained a power of attorney to confess judgment against the makers in 
case of their default in payment, and payment of the note was secured 
by a trust deed on certain real estate in Cook county. Simon O'Donnell 
died February 7, 1927. Om August 25, 1930, the surviving makers paid 
$5,000 on account of the principal of the note, and interest to that 
date. Plaintiff entered into an agreement in writing with the surviving 
makers, dated August 21, 1930, by the terms of which the time for pay- 
ment of the balance due upon the note, $20,000, was extended, The sur- 
viving makers failed to make payments as provided in the extension 
agreement, and on Mareh 17, 1933, plaintiff elected to ona declared the 
amount unpaid on the note to be due and payable and on that date caused 
judgment by confession to be entered, in the Municipal court of Chicago, 
against Julia V. O'Donnell, James W, Garvin and Margaret C. Garvin for 
$20,197.56. Execution issued and the bailiff of the Municipal court 
levied upon certain real estate owned by defendant Julia V. 0'Dennell, 
and on May “a 1933, sold the same for the sum of $8,000, On April 4, 
1933, plaintiff filed his bill in the Superior court of Cook county to 
foreclose the trust deed executed to secure the payment of the note, 
the cause was referred to a master in chancery to take proofs as to 
the amount remaining unpaid on the note and report his findings and 
recommendations to the court. The master found, inter alia, that the 
amount due and unpaid on the note was $14,606.03, and he reported that 
in computing that amount he credited as a payment on the note the net 
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proceeds of the sale by the bailiff of the Municipal court in the 
proceeding in that court, No exceptions were taken to the master's 
report and on June 7, 1933, a deeree in accordance with the master's 
report was entered. It provided that unless defendants or some one of 
them paid plaintiff, within three days, $14,606.03 the master should 
sell the real estate and apply the proceeds in payment of the said 
amount. The master sold the real estate and made his report of sale 
and distribution, which showed that after applying the net proceeds of 
the sale in reduetion of the debt there remained a deficiency of 
$4,058.40. As no exceptions had been taken to that report it was 
approved, and on July 12, 1933, a decree was entered against defendants 
Julia V. O'Donnell, James W. Garvin and Margaret C. Garvin for the 
amount of the deficiency, On April 23, 1934, more than nine months 
after the final deeree in the foreclosure proceedings, and more than 
a year after the entry of the judgment in the Municipal court, Julia V. 
O'Dennell filed her petition in the Municipal court praying that the 
judgment of March 17, 1933, be vacated on the ground that the court 
was without jurisdiction to enter it. Her petition was denied and 

she then prayed an appeal to this court, and we held, on March 29, 
1935 (Merrion v. O'Donnell, 279 Ill. App. 435), that the warrant of 
atterney to confess judgment contained in the original note was shorn 
of its power and authority by the death of Simon O'Donnell, that the 
extension agreement contained no authority to confess judgment, and 
that, therefore, the Municipal court was without jurisdiction to enter 
the judgment by confession, and we remanded the cause to that court 
with directions to vacate the judgment. On June 18, 1935, the Supreme 
court of Illinois denied plaintiff's petition for leave to appeal, 

the mandate of this court was then filed in the Municipal court, and 
on July 8, 1935, the judgment of that court was vacated, The complaint 
An the instant proceeding alleges that the validity of the judgment of 
| the Municipal court and the proceedings thereunder were not questioned 
prior to the entry of the final decree in the foreclosure proceedings; 
that 
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"'For the reason that the validity of said judgment of the 
Municipal Court and the proceedings thereunder were in no wise 
questioned prior to the entry of the final decree in said foreclosure 
proceeding, the amount credited as a payment on said note by virtue 
of said Bailiff's sale was considered by this Court as a payment on 
said note in its finding of the balance due and unpaid on said note 
and its finding of the deficiency remaining after the sale of said 
property by the Master in said foreclosure proceeding, by reason of 
which this Court found and decreed that after said foreclosure sale 
there remained a deficiency of $4,058.40 due complainant under said 
decree, whereas if the amount credited as a payment under said void 
Bailiff's sale had not been considered by this Court as a payment this 
Gourt would have found and decreed said deficiency to be $11,707.75, 
which is the true and correct amount of said deficiency, 

"ItBy reason of the fact that the term at which said final 
decree confirming said Master's report of sale and distribution in 
said foreclosure proceeding had expired before said judgment of the 
Municipal Court and the proceedings thereunder had been avoided, this 
Court thereafter was without jurisdiction to alter said decree in such 
manner as to show the true amount of said deficiency to be $11,797.75, 
instead of $4,058.40. 

"'That said decree showing said deficiency to be $4,058.40 is 
binding and conclusive on complainant, and he is without remedy to 
alter said decree to show the correct amount of said deficiency to be 
$11,707.75 except by this bill of review,' 

"The complaint prays that the decree in the foreclosure sui* 
"be reviewed and the correct amount due and unpaid on said note may be 
found and decreed and that the true and correct amount of said deficiency 
may be found and decreed.,' The decree found the facts as alleged in the 
compiaint and decreed that the deficiency in the foreclosure proceeding 
‘is fixed at the sum of $11,707.75.! 

"Appellants! motion to dismiss is as follows: 

"tThe defendants, Julia V. O'Donnell, and James P, Kiely, 
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move the Court to dismiss the complaint herein on the ground thats 

"t], That the cause of action did not accrue within the 
time limited by law for the commencement of an action or suit thereon, 
in that the plaintiff is guilty of laches, 

"t2, The defendants, jointly and separately, say that the 
complaint and matters therein contained * manner and form as the same 
are therein and thereby set forth and alleged are not sufficient in 
law for the plaintiff to maintain his aforesaid action, and that these 
defendants are not bound by law to answer the same, 

"“tWherefore, for want of a sufficient complaint in this behalf, 
these defendants pray judgment and that the plaintiff may be barred 
from maintaining his aforesaid action,'" 

We held that the appeal was devoid of equity and affirmed the 
decree of the Superior court, 

After the cause was reinstated in the trial court an execution 
issued and was delivered to the sheriff of Cook county commanding him 
to make the amount of the deficiency out of the property of defendants. 
The sheriff then levied upon certain property, and February 25, 1937; 
sold parcels of real estate owned by defendant (appellee) Julia V. 
O'Donnell, and issued to the purchaser (plaintiff) a certificate of 
sale, Prior to the entry of the decree in the foreclosure suit Julia V, 
O'Dennell had conveyed title to all real estate owhed by her to defend— 
-ant (appellee) James P, Kiely, in trust, and the sheriff sold the real 
estate subject to any right acquired by Kiely through said conveyance, 

The amended counterclaim of defendants O'Donnell and Kiely avers, 
in substance, as follows: "That in said foreclosure suit the plaintiff 
had procured the appointment by the Court [on June 24, 1933] of a receiver 
of the real estate sought to be foreclosed, That the receiver dispos— 
sessed a tenant who was occupying said premises and that on September 1, 
1933, the plaintiff with the consent of the receiver, occupied said 
premises and remained in occupancy, until after the period of redemption 
expired and paid no rent therefor either to the receiver or the owner of 


the equity of redemption, Counter-—claimant, James P. Kiely, as alleged 
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owner of the equity of redemption asks judgment against the plain-~ 
tiff for use and oecupancy of said premises at the rate of $100 per 
month for the time plaintiff is alleged to have occupied the same.” 
Other claims in the counterclaim were disallowed and are not involved 
in this appeal. The essential parts of plaintiff's answer to the 
counterclaim are as follows: “Admitted that in the foreclosure pro— 
ceeding a writ of assistance was procured by the receiver for the 
purpose of dispossessingthe occupant of said premises, but avers that 
the said occupant abandoned said premises and said writ was not served 
upon him, Denied that he entered into possession of said premises 
prier te the expiration of the period of redemption. Denied that $100 
per month was a reasonable rent fer said premises,” 

On February 10, 1938, ean escrow agreement was entered into by 
plaintiff, O'Donnell, Kiely, and the Chicago Title and Trust Company, 
as escrowee, whereby plaintiff agreed to indorse and deposit with the 
escrowee the certificate of sale, and defendants agreed to pay plain- 
tiff the sum of $2,500 in eash, and the sum of $500 with interest on 
the unpaid balance on March 10, 1938, and on the 10th day of each and 
every month thereafter until $11, 340,63 had been paid, The decree 
in the instant case dismissed the amended complaint, Plaintiff states 
that "as the eserew agreement entered into by the plaintiff and 
defendants and which up to the time of the hearing had been performed, 
disposed of the issues raised in the complaint, the complaint was 
abandoned," and therefore plaintiff "presented no further evidence 
before the master in support thereof." Plaintiff and defendants agree 
that the only question presented by this appeal concerns the deeretal 
order entered in favor of defendants on their counterclaim, 

The master heard the evidence as to the counterclaim and his 
"conclusions and recommendations" are as follows: That 

"The amended eounter-clain of the defendants was filed on 
September 18, 1935, praying that a judgment be entered ageinst the 
plaintiff for use and occupancy of the real estate involved in the 
foreclosure suit * * *, The Final Report and Account of * * * the 
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a 
receiver in said proceeding, was filed on September 23, 1935, and in 
said report said receiver represented to the Court that the plaintiff, 
John E, Merrion, had entered into possession of said premises in the 
month of September, 1933, and remained in possession thereof during 
the period of redemption, On the same day, said Final Report and account 
of said receiver was approved and said receiver was discharged, but said 
order, approved by the solicitor for the complainant and the solicitors 
for the defendants, expressly provided that same was entered without 
prejudice to the rights of the owner of the equity of redemption of said 
property to urge as a set-off against the complainant what, if anything, 
the complainant should be charged for the alleged use and occupation of 
said premises during the period of redemption;" that 

"The defendant James P, Kiely was the owner of the equity of 
redemption ef said property from September, 1933, until the expiration 
of the period of redemption, and was not personally liable for the 
mortgage indebtedness, Any moneys collected by the receiver as rent 
of said property after sale should have been credited on the deficiency 
decree entered against the defendant Julia V. O'Donnell, or should have 
been paid to the owner of the equity of redemption, James P. Kiely. In 
the foreclosure case, * * * the Court, by its order of september 23, 
1935, approved by counsel for the parties hereto, approved the Final 
Report and Aecount of the receiver and discharged the receiver, but 
‘without prejudice to the rights of the ewner of the equity of redemption 
to urge as set-off against the complainant what, if anything, the 
complainant should be charged for the alleged use and occupation of said 
premises during the period of redemption;'" that 

"At the time of the entry of said order, the defendant James P. 
Kiely, as the owner of the equity of redemption in said property, had 
already filed his amended countersclaim in this proceeding, so I assume 
that the Court must have had said counter-claim in mind at the time of 
the entry of said order;" that 

"In the statement dated hovember 5, 1937, submitted by Charles 


Jd. Trainor, attorney for the plaintiff, to James A. Russell as attorney 
: 
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for Julia V. O'Donnell and James P, Kiely, the amount shown therein is 
the moneys represented by the plaintiff as the amount necessary to 
redeem from said foreclosure sale;" that 

"In the escrow agreement entered into on February 10, 1938, 
at the Chicago Title and Trust Company, no mention is made of the 
pending counter—claim of the defendants, and there is no provision in 
said agreement that the amount to be paid by the defendants includes 
any settlement of the question of the payment by the plaintiff of any 
rent during the period of redemption. No evidenee was introduced that 
the issues raised by said counter-—claim were considered or raised in 
connection with said escrow agreememt. Therefore, the question of the 
obligation of the plaintiff to pay rent for said premises during said 
period of redemption must be determined without considering the terms 
of said escrow agreewent;" that 

"It appears from the petition of the plaintiff, which was 
filed on June 24, 1933 in the foreclosure proceedings * * *, asking 
for the appointment of a receiver, that the reasonable rental value 
of the property in question was Ome Hundred Dollars per month; it 
also appears from the petition filed by the receiverin_said proceed— 
ings on July 26, 1933, that the ——— rental value of saad 
premises was One Hundred Dollars per month, and in said petition said 
receiver represented that he had been offered One Hundred Dollars per 
month as rent and that the tenant in possession at that time would 
not pay in excess of Thirty-Five Dollars per month, and, on said 
representation, a writ of assistance was issued to put said receiver 
in possession and said tenant out of possession of said premises;" 
that : 

"In view of the fact that said receiver was appointed upon 
the petition of the plaintiff, John E, Merrion, and the receiver was 
subsequently discharged, leaving the question of rent as between the 
plaintiff and the owner of the equity of redemption still to be 

determined, and in view of the fact that the plaintiff did take 


possession of said premises during the month of September, 1933, and 
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~~ 
did remain therein during the entire period of redemption after the 
tenant, who was paying rent, was forced to vacate said premises, it 
is my opinion that the plaintiff, John E. Merrion, in equity, should 
be charged for the use and occupation of said premises from September, 
1933, until October 5, 1934, the date of the expiration of the period 
of redemption from the sale held in said foreclosure proceedings, 
According to the plaintiff's own sworn petition and also the sworn 
petition of the receiver appointed on the petition of the plaintiff 
in said foreclosure suit, the reasonable rental value of said premises 
was One Hundred Dollars per month;" that 

"Therefore, the master recommends that a decree be entered 
herein finding that there is due to the defendant James P. Kiely, from 
the plaintiff, John E. Merrion, the sum of Thirteen Hundred Sixteen 
and 67/100ths Dollars and interest atthe rate of five per centum per 
annum from September 23, 1935, the date of the appreval of the Final 
Report and Account of the receiver * * *, same fheing for rent of the 
premises in question, at the rate of One Hundred Dollars per month, for 
the period commeneing September, 1933 and expiring October 5, 1934, 
tegether with interest thereon, as aforesaid;" that 

"The master recommends that said decree provide that said 
amount be credited by said plaintiff on the amount still due said 
plaintiff from the defendants on the balance due on the deficiency 
deeree entered * * * and referred to in the escrow agreement dated 
February 10, 1938, above referred to, or, that, in the alternative, 
a judgment be entered for said amount, on said finding, in favor of 
the defendant James P, Kiely, against the plaintiff, John E, Merrion," 

The deeree follows the recommendations of the master, and 
“ordered, adjudged and decreed that the sum of $1,316.67 together with 
interest at the rate of 5% per annum from September 23, 1935, together 
with the further sum of $148.63 and the further sum of $36 as costs, 
making a total of $1,710.20, be credited by said plaintiff, John E, 
Merrion, on the amount still due plaintiff, John E, Merrion, from the 
defendants, and counter-claimants, Julia V. O'Donnell and James P. 
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Kiely, on the balance due on the deficiency decree * * * entered on 
February 6, 1936, and referred to in the escrow agreement dated 
February 10, 1938, herein set forth," 

In our former opinion we found that the appeal of Julia V. 
O'Donnell and James P, Kiely was devoid of equity and that they were 
forced to rely upon alleged technical errors in support of their 
argument that the decree should be reversed, We find that the same 
criticism may be justly applied to plaintiff upon this appeal. 

Several times, in plaintiff's brief, it is stated that the 
order of reference to the master contains no directions to take proofs 
upon the counterclaim, It appears from the master's report that when 
plaintiff abandoned his complaint because of the escrow agreement, the 
master called for hearing defendants! counterclaim, Plaintiff's 
counsel made no objection to the master's hearing the same; cross— 
examined counterclaimants' witnesses; introduced evidence on behalf of 
plaintiff; filed objections to the master's report, none of which 
raised the point that the order did not contain directions to the 
master to take proofs upen the counterclaim; and appeared before the 
trial court and argued the objections, Plaintiff is therefore in no 
position to raise any point as te the failure of the order to contain 
directions te the master to take proof's upon the counterclaim. 

Plaintiff contends that the statement of account submitted to 
defendants by plaintiff was a complete statement of the amounts due each 
toe the other growing out of the foreclosure proceedings, was accepted 
by defendants as correct, and that the eserow agreement finally settles 
and adjusts all claims and accounts between plaintiff and defendants, 
“ The master found against this contention of plaintiff, and we agree 
witn his findings and conclusions in reference thereto, 

Plaintiff contends that “The appointment of plaintiff by the 
receiver as a custodian to care for the premises, did not create the 
relation of landlord and tenant between the receiver and plaintiff; 
and unless such relation existed either by express or implied contract, 
the plaintiff cannot be held liable for rent, The uncontradicted evi-e 
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— 
denee was that plaintiff occupied one room in the house, and remained 
there as a custodian, There was no evidence whatever which tended to 
shew the reasonable value of the use of that room, even if plaintiff 
could be charged rent as a tenant. Dyring the time plaintiff is alleged 
to have occupied the premises, they were in the possession and control 
of the receiver under order of Court, The receiver was an officer of 
the Court, not an agent of cither plaintiff or counter-claimants, and 
under whatever circumstances plaintiff occupied the room in the house, 
whether as custodian or tenant, there was no privity between him and 
counter-claimants. If plaintiff was obligated to pay rent as an 
occupant, his obligation was to the receiver not to counter—claiuants, 
tr the receiver negligently failed to perform his duties, whereby income 
from the premises was lost, to the damage of counter—claimants or either 
of them, the receiver is responsible, not the plaintiff." The 
counterclaimants contend that "The fact is, and the record sufficiently 
establishes it, that the entry into the premises by plaintiff was the 
result of a well laid plan with only one obstacle in its way, The 
premises were occupied by a tenant who was paying rent. A plan had to 
‘be concocted to remove the tenant. Accordingly, plaintiff petitioned 
for the appointment of a receiver, and the receiver through plaintiff's 
attorney asked for a rule upon the present tenant to show cause why 4 
writ of assistance should not issue. When the writ issued the premises 
were vacant, and plaintiff, who was the mortgagee, went inte possession, 
and personally occupied the premises from September, 1933, until the 
issuance of the Master's deed. By his act he intervened in the right 
of the defendants to have the rents applied to the reduction of the 
deficiency, and the Master and the Court rightfully held that he is 
chargeable with the use and occupation of said premises," 

The receiver was appointed on June 24, 1933. At that time there 
was a tenant, Wagner, in possession of the premises who was paying $35 a 
month rent. On July 26, 1933, plaintiff's attorney presented to the 
court a verified petition of the receiver, which set up that the property 
consisted of "a dwelling house, barns, out—buildings and approximately 
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— 
fifty three acres of land on the River Road, near Wheeling, in Cook 
County, Illinois; that at the time the mortgage in question was given, 
the said premises sold for Fifty Thousand Dollars, and that at the 
present time said premises are conservatively worth, in the opinion 

of your petitioner, not less than Twenty Thousand Dollars, Your 
petitioner further represents that one James Wagner is in possession 
of said premises under an oral lease with the defendant Julia V. 
O'Donnell; that he originally agreed to pay as rent for said premises 
the sum of One Hundred Dollars a month, but has been reducing said 
rent fren month to month until at the present time he is paying merely 
Thirty Five Dollars a month, * * * That when the property wes sold, 
he is informed and believes and states as true, the samewas well 
stocked with all kinds of up-to-date farming implements and machinery, 
but sinee said premises were sold on August 21, 1925, the said farm, 
nor any part of it, has been tilled, but has been allowed to run to 
weeds, and the machinery has been allowed to become rusted and rotten, 
and has not even been kept in the buildings intended for the housing 
thereof, until at the present time there is no machinery upon said 
premises of any kind that ean be used for farming purposes, * * * 
That he called upon the said tenant, James Wagner, and served upon him 
a certified copy of the decree appointing your petitioner as receiver, 
and informed the said James Wagner that he would have to pay rent ina 
sum which reasonably represented the rental value of the premises, and 
in a sum whieh would equal what your petitioner could obtain from 
others for the use and occupation of said premises, * * * Shows to 
the court that said James Wagner entered into possession of said premises 
under Julia V. 0'Dennell, defendant, long after the trust deed, being 
foreclosed herein, was executed, * * * That the said James Wagner stated 
that he would not pay for the use and occupation of said premises any 
sum in excess of Thirty Five Dollars a month, * * * Represents to the 
court that the said James Wagner has, within the last ninety days, 
“installed in the residence upon said building a saloon, consisting of 
a fully equipped bar and fixtures, * * * That he {petitioner ] has been 
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offered One Hundred Dollars a month as rent for said premises, and he 
recommends that he be permitted to execute a lease for that sum, but 

that he must obtain possession of said premises before such lease can 

be made, He, therefore, respectfully petitions the court that a rule 

be entered herein upon the said James Wagner, to show cause, by a short 
day to be fixed by the court, why a writ of assistanee should not be 
“issued against him," A rule was entered upon the tenant to show cause 
why 2 writ of assistance should not issue against him and he was served 
with a copy of the same, On August 8, 1933, the court issued its writ 

of assistance, The tenant vacated a few days before August 16 or 17, 
1933, and in September, 1933, plaintiff moved into the premises, While 
plaintiff, in the hearing pefere the master, claimed that he considered 
himself a custodian of the premises, in his examination by his attorney 
the following eccurred: "Q, Mr. Merrion, at the time you were put in 
possession out there by Mr. Carr [receiver] was there any conversation 
between you and Mr, Carr as to whether you should pay any rent for the 
property? A. No, not a word, I assumed that he wanted me to look after 
the place and there wouldn't be any rent, @. Wot what you assume, was 
that said? A. Well, I den't think we talked about it, I don't remember,” 
The receiver did not ask the court for permission to have a custodian 
placed in the premises, Upon the hearing no explanation was given by the 
receiver as to what became of the prospective tenant who had offered him 
$100 a month rent for the premises, From the receiver's testimony it 
appears that plaintiff's attorney also acted as attorney for the receiver. 
In the verified final report and account of the receiver appears the 
following: “He further represents to the Court that the complainant, 
John B. Merrion, entered into possession of said premises in the month of 
September, 1933 and remained in possession of said premises during the 
period of redemption." The order entered upon the final report contains 
the following significant langaage: “It is further ordered that this 
order is without prejudice to the rights of the owner of the equity of 
redemption to urge as set-off against the complainant what, if anything, 
the complainant should be charged for the alleged use and gccupation of 
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said premises during the period of redemption," That order approved 

the receiver's report and account and discharged him as receiver, and 
bears the following on its faces “OK - Charles J, Trainor, sol, for 
plaintiff." As tending to show that the receiver was merely a2 nominal 
official, he states in his final report that he spent considerable time 
in an effort to lease the property and in looking after the same, but 

he waives any claim for personal disbursements made by him and asks no 
fee for himselfs; that while he consulted from time to time with the 
attorney for the complainant, no charge is made therefor. Why he should 
waive his claim against plaintiff for disbursements made by him and for 
his fee is not explained in the record, The receiver did net report to 
the court that he considered Wagner an undesirable tenant for any other 
reason than that he was unwilling to pay $100 a month rent. In his 
statement in the petition for Wagner to show cause, he demanded of the 
latter that he “pay rent in a sum which reasonably represented the rental 
value of the premises, and in a sum which would equal what your peti- 
tioner could obtain from others for the use and occupation of said 
premises." In plaintiff's verified petition praying for the appoint— 
ment of a receiver, petitioner avers "that the reasonable rental of said 
property is $100 per month." There is much foree in counterclaimants' 
contention that plaintiff wanted a receiver appointed as part of a plan 
to oust the tenant who was paying $35 a month rent so that plaintiff 
might be given possession of the property. Plaintiff, through the 
receiver, obtained the writ of assistance against Wagner because the 
latter refused to pay $100 a month rental, but now, when counterclaimants 
ask plaintiff ts pay rent for the premises during the period of redemp— 
tien, the latter contends that the premises during the period in question 
had no rental value. We agree with the master's conclusion that plain- 
tiff, "in_equity, should be charged for the use and occupation of said 
premises from September, 1933, until October 5, 1934, the date of the 
expiration of the period of redemption from the sale held in said fore~ 
closure proceedings," and that plaintiff and the receiver had fixed 

the reasonable rental value of the premises, 
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From the number of highly technical points raised by plaintiff 
to defeat the counterclaim, it would seem that plaintiff forgets that 
this proceeding is in equity. Equity has fully protected the rights of 
plaintiff. He sold the premises in 1925 for $50,000, receiving $25,000 
in eash and a purchase money mortgage for $25,000, bearing interest at 
six per cent, The mortgage was reduced by payments to $18,000, He 
received the property back at the foreclosure sale at his own bid of 
$11,000, and he has collected a deficieney of $14,339.71 in full, with 
interest, It would be unconscionable to allow him to occupy the 
premises during the period of redemption without paying any rent for 
the same, He who asks equity must do equity. 

In Powell v, Voight, 348 Ill, 605, the court said (pp. 608, 
609): 

"The law seems clear that the owners of the equity of redemption 
are entitled to have the deficiency, where one exists, paid out of the 
rents and profits of the premises during the redemption period. A pledge 
ef rents during the redemption period is not extinguished by a fore- 
closure and sale, and the owners of the deficiency judgment, as well as 
the judgment debtors, are entitled to have it satisfied out of such rents, 
(Prussing v, Laneaster, 234 Ill, 462.) During the redemption period the 
rents belong te the owner of the equity of redemption and cannot be 
appropriated to the purchaser at the sale, either directly or indirectly. 
(Davis v. Dale, 150 Ill. 239; Bogardus v. Moses, 151 id. 554; Schaeppi v._ 
Bartholomae, 217 id, 105.) After the foreclosure sale and entry of the 
deficiency deeree the trust deed remained in force as to the pledge of 
rents during the redemption period only for the purpose of satisfying the 
deficiency deeree, First Nat, Bank v, Illinois Steel Co,, 174 ill. 140. 

"In behalf of the receiver it is further urged that the provi- 
sions of the trust deed went beyond the usual provisions, in that the 
Voights not only promised te pay the bends secured therein but also 
agreed to pay the prior encurbrances and taxes accruing subsequent to 


a deerce of sale, and expressly agreed that the receiver should pay all 
principal and interest on prior encumbrances and taxes out of rents 
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received by him not only before but after the sale, The eases cited 
fail to sustain this conteation, A provision in a trust deed attempting 
to give the rents during the redemption peried to the purchaser at a 
sale under a foreclosure decree is of no avail, (Schaeppi v._ 
Bartholomae, supra; Coleman v, iiuleahey, 334 I11. 64; Standish v, 
Musgrove, 223 id. 500.) The purchaser at the sale takes under the 
decree and not under the trust deed. (Gregory v. Suburban Realty Co,, 
292 111. 568; Standish’ v, jlusgrove, supra.) Sueh purchaser takes 
the property with all its infirmities and subject to all prior liens 
and encumbrances. (Davis v, Dale, supra; Dodds v, Snyder, 44 I11l. 53.) 
A receiver has no authority to pay prior encumbrances or interest or 
taxes after sale without the sanction and authority of the court 
appointing him, He acts under the order of the court - not under the 
trust deed, (Perlman v, Marzano, 338 111. 109.) A receiver is an 
officer of the court and has only such powers as the court gives hin, 
(Nevitt v. Woodburn, 190 111. 283; Bispham's Principles of Equity, 
(5th ed.) p. 690; 23 R. C. Le pe 2.) In the case of Stevens v, 
Hadfield, 196 Ill. 253, where the receiver contended that he had 
rightfully paid interest on a senior mortgage, and taxes, because the 
mortgagor had covenanted to pay them, this court said: ‘The fact 
that the defendant in errer had assumed that mortgage by covenants in 
his deed conferred no right or duty upon the receiver to enforce the 
same, In other words, the receiver was an entire stranger to that 
covenant and had nothing whatever to do with the mortgage.'" (See, 
also, Chicago Land Bank v. McCambridge, 343 Ill. 456, 462.) 

It would unduly lengthen this opinion to answer a number of 
the highly technical points made by plaintiff, The argumcnt that 
"if plaintiff was obligated to pay rent as an occupant, his obliga- 
tion was to the receiver not te counter—claimants. If the receiver 
negligently failed to perform his duties, whereby income from the 
premises was lost, to tue damage of counter-claimants, or either of 
them, the receiver is responsible, not the plaintiff," dees not, 
under the facts, appeal to our sense of justice, While the receiver, 
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— 
long since discharged, was an officer of the court, it is clear from 
the proof that he was, in faet, an agent of plaintiff, and was used for 
one purpose only — to oust the tenant paying rent, and to give possession 
of the — to plaintiff. It seems difficult to believe that if the 
receiver had fulfilled his duties as an officer of the court he would 
have been unable to obtain some rent from the premises during the period 
ef redemption. In order to justify the ousting of a tenant who was paying 
$35 a month rent, the receiver testified that after his appointment he 
learned that Wagner was a member of a gang of criminals, commonly known as 
the Touhy gang, and that they were conducting a saloon in the basement of 
the house occupied by Wagner, at a time when the sale of intoxicating 
liguers was prohibited, As counterelaimants argue, this is an after- 
thought and an effort to cloud the real issues raised by the counter=- 
claim, In plaintiff's petition for the appointment of a receiver no 
mention was made that Wagner was a member of the so-called Touhy gang, 
and in the receiver's petition for a rule upon Wagner it appears that 
the receiver was representing to the court that he was willing to have 
Wagner as a tenant provided the latter would pay $100 rent per month, 
In the petition he states that he “informed the said James Wagner that 
he would have to pay rent in a sum which reasonably represented the rental 
value of the premises, and in a sum which would equal what your peti- 
tioner could obtain from others for the use and occupation of said 
premises, * * * That he [petitioner] has been offered One Hundred 
Dellars a month as rent for said premises, and he recommends that he be 
permitted to execute a lease for that sum, but that he must obtein 
possession of said premises before such lease can be made," 

The decree of the Superior court of Cook county is u just and 
equitable one. It is affirmed, 

DECREE AFFIRMED, 

Sullivan, P. J., and Friend, J., concur, 
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MR. JUSTICE SCANLAN DELIVERZD THE OPINION OF THE COURT, 


The aforesaid cases were consolidated for trial and defend 
ants waived trial by jury. In a single judgment order, entered May 
16, 1939, both defendants were found guilty and each was fined $150 
and $20 costs, They have sued out this writ of error to reverse the 
judgment order, 

The verified information against defendant Nathan Friedman, 
filed by leave of court, is as follows: 

"1, Louise Setzke, a resident of Chicago, Illinois, in the 
County and the State aforesaid, in her own proper person comes now 
here into Court and in the name and by the authority of the People 
of the State of Illinois and gives the Court to be informed and 
understand and states the facts to be that Nathan Friedman of the 
County of Cook and State of Illinois aforesaid, heretofore, to-wit: 
on October 20, A. D. 1938, at the City of Chicago in said County of 
Cook, in the State of Illinois, aforesaid, not then and there 
possessing in full ferce and virtue a valid and existing license 
issued by the authority of the State of Illinois to practice the 
treatment of human ailments in any manner, did then and theze on said 
October 20, A. D. 198, at and within the said County of Cook, unlaw 
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fully operate upon, profess to heal, prescribe for or otherwise treat 
an ailment or supposed ailment of another, to-wit: (a) did treat blisters 
on the arm of Louise Setzke by drawing out liquid from below the surface 
of the skin with a hypodermic syringe, and (b) by washing said blisters 
with an antiseptic solution and by applying a salve to the same, 

"2, And the said Louise Setzke, in the name and by the 
authority of the People of the State of Illinois, as aforesaid, further 
informs the Court that the said Nathan Friedman, of the County of Cook, 
and State of Illinois aforesaid, heretofore, to-wit: on October 20, 

A. D. 1938, at the City of Chicago, in said County of Cook, in the 
State of Illinois aforesaid, not then and there possessing in full 
force and virtue a valid and existing license issued by the authority 
of the State of Illinois to practice the treatment of human ailments in 
any manner, did then and there on said October 20, A. De 1938, at and 
within the said County of Cook, unlawfully suggest, recomnend or 
prescribe a form of treatment for the palliation, relief or cure of a 
physical or mental ailment of a person with the intention of receiving 
therefor either directly or indirectly, a fee, gift, or compensation, 
to-wit: (a) did suggest treating the blisters on the arm of Louise 
Setzke by the drawing out of liquid from below the surface of the skin 
with a hypodermic syringe and (b) by weshing said blisters with an 
antiseptic solution and the application of a salve to the same, with 
the intention of receiving therefor a portion of the fee of $2.50 paid 
by said patient on October 18, 1938, 

"All in violation of Section 24 of an Act to revise the law in 
relation to the practice of the treatment of human ailments for the 
better protection of the public health and to prescribe penalties for 
the violation thereof, and contrary to the Statutes in such case made 
and provided and against the peace and dignity of the People of the 
State of Illinois, 

{[Signed? "Louise Setzke." 

The verified information against defendant Oscar H. Friedman, 

filed by leave of court, save count one, which was dismissed by 
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agreement, is as follows: 

"2, And the said Louise Setzke, in the name and by the 
authority of the People of the State of Illinois, as aforesaid, 
further informs the Court that the said Osear H,. Friedman, of the 
County of Cook and State of Illinois aforesaid, heretofore, to-wit: 
on October 15, A. D. 1938, at the City of Chicago, in said County of 
Cook, in the State of Illinois, aforesaid, not then and there 
possessing in full force and virtue a valid and existing license 
issued by the authority of the State of Iilinois to practice the 
treatment of human ailments in any manner, did then and there on said 
October 18, A. D. 1938, at and within the said County of Cook, unlaw- 
fully operate upon, profess to heal, prescribe for or otherwise treat 
an allment or supposed ailment of another, to-wit: (a) did treat the 
alleged bursa of Louise Setzke by applying heat to her right shoulder, 
arm and wrist by wrapping an electrically heated rubber hose around 
her right shoulder, arm and wrist, and (b) did treat the right shoulder, 
arm and wrist of Louise Setzke by applying heat from an electrically 
heated glass tube and (c) did dress and treat blisters on the arm of 
Louise Setzke by puncturing said blisters with a surgical knife and 
by applying a salve externally, 

"3, And the said Louise Setzke, in the name and by the 
authority of the People of the State of Illinois, as aforesaid, 
further informs the Court that the said Osear H. Friedman, of the 
County of Cook, and State of Illinois aforesaid, heretofore, to-wits 
on October 18, A. D. 1938, at the City of Chicago, in said County of 
Cook, in the State of Illinois aforesaid, not then and there possessing 
in full force and virtue a valid and existing license issued by the 
authority of the State of Illinois to practice the treatment of human 
ailments in any manner, did then and there on said October 18, A. D. 
1938, at and within the said County of Cook, unlawfully suggest, 
recommend or prescribe a form of treatment for the palliation, relief 
or cure of a physical or mental ailment of a person with the intention 
of receiving therefor either directly or indirectly, a fee, gift or 
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compensation, to-wit: did suggest (a) the application of heat to the 
right shoulder, arm and wrist of Louise Setzke and the wrapping an 
electrically heated rubber hose around her right shoulder, arm and 
wrist and (b) the application of heat from an electrically heated 
glass tube and (c) did dress and treat blisters on the arm of Louise 
Setzke by puncturing said blisters with a surgical knife and by the 
application of a salve externally, with the intention of receiving 
therefor the sum of $2.50. 

"All in violation of Section 24 of An Act to Revise the law 
in relation to the practice of the treatment of human ailments for 
the better protection of the public health and to prescribe penalties 
for the violation thereof, and contrary to the Statutes in such case 
made and provided and against the peace and dignity of the People of 
the State of Illinois, 

[Signed] “Louise Setzke," 

Defendants contend that the "findings and judgments of the 
court below are against the overwhelming weight of the evidence," 
In arguing this contention defendants frequently refer to a deposition 
claimed by them to have been taken in a civil suit of the complaining 
witness against defendants, and which the trial court refused to allow 
in evidence, The complaining witness, Louise Setzke, a housewife, 
testified, in substance, that she had known both defendants for several 
years; that she had gone to their shoe store, located at 6443 South 
Halsted street, Chicago, for treatments for her feet; that she had 
been troubled with arthritis in her shoulder and had been treated by 
Dr. Oleck for that complaint; that on October 18, 1938, in company with 
Mrs. Hilise Schintekshe went to the store of defendants and that both 
went into a booth with pp, Oscar Friedman, who took a cable or hose of 
a machine and wrapped it around the witness's’ right shoulder, arm 
and wrist, and then started the machine, which produced heat; that the 
doctor then left the room and after a while the witness complained of 
a burning and toid Mrs, Schinick to call the doctor; that he come in, 
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locked at the arm and said it was nothing, as the machine could not 
burn; that he then readjusted the machine and continued the treatment 
for about fifteen minutes longer; that she again complained of the 
burning and the doctor told her “not to worry, the machine would never 
burn her;" that after the treatment the cable or hose was removed from 
her shoulder, arm and wrist; that she then removed her jacket and the 
docter strapped her shoulder with adhesive tape; that she called the 
doctor's attention to four or five raised abrasions on her arm and 
forearm, which were caused by burning; that the doctor then took a 
knife and opened two of the blisters, put green salve on them, bandaged 
them with gause, and told her to leave the gause on for a few hours and 
then to remove the bandage and it would be all right; that she paid 

Dr, Friedman five dollars on that day; that $2.50 of the five dollars 
Was paid for services rendered on that day and the remainder was to be 
applied toward services to be rendered on October 22; that she received 
a receipt for the five dollars (introduced in evidence), She further 
testified that on October 19 she went to the office of Dr. H. T, Oleck 
because of the pain she was suffering from the blisters; that Dr. Oleck 
looked at the burns bui did nothing for them and told her to go back to 
Dr. Friedman; that on October 20 she went to defendants' store in 
company with Mrs, Sehinick and on that day Nathan Friedman, defendant, 
took her to the back rooms, where he drew out liquid from the blisters 
on her right arm with a hypodermic syringe, washed the burns, put 

green salve on them, and wrapped gause around the arm; that Mrs, 
Schinick was present during this treatment by Dr. Nathan Friedman; 

that witness returned to the store on October 22 and Dr. Osear H, 
Friedman wanted to give her another treatment but she refused to 

allow him to do so and asked for a refund of her payment; that the 
doctor returned to her two dollars of the five dollars paid to him 

on October 18, and gave her a receipt for three dollars, dated 

October 15 (introduced in evidence), ‘She further testified that 

she wes under Dr, Gleck's care after October 24, 1938, Upon cross 
examination she testified that her relations were at all times 
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friendly and pleasant with the two defendants, that she was a plain- 
tiff in a civil suit against them, and that they did not diagnose 

her ailment. Elise Schinick testified that she went with Mrs. Setzke 
to defendants' store on October 18, 1938, and that she was in the 
booth with Mrs, Setzke and Dr, Oscar Friedman when the latter treated 
Mrs, Setzke's arm, The witness testified as to the treatment given 
Mrs, Setzke by the doctor. Her testimony in that regard accords with 
that of irs, Setzke, The witness further testified that at the time 
of the treatment Mrs, Setzke complained to her that she was burned 

by the cable, and the witness notified Dr. Friedman of the complaint; 
that after the doctor took the cable off Mrs. Setzke's arm she saw 
several blisters on Mrs, Setzke's right arm, and the doctor then cut 
the blisters open with a knife and applied green salve to the blisters 
and then bandaged the arm with gause; that she saw Mrs, Setzke pay five 
dollars to the doctor and receive a receipt therefor, She further 
testified that she went with Mrs, Setzke to the store of defendants on 
October 20, at which time Dr. Nathan Friedman removed the bandages on 
Mrs, Setzke's arm, washed the blisters with some solution, and that he 
used a syringe in taking out pus from the blisters on Mrs, Setzke's 
arm; that he then put some green salve on the blisters and wrapped 
Mrs, Setzke's arm with gause, On behalf of defendants, Nathan Tf. 
Friedman testified that his "place of business is at 6443 South 
Halsted Street, Chicagos3" that he was admitted to practice chiropody 
in 1931 and licensed to practice in that year; that he had known Mrs, 
Setzke for several years, had treated her on several occasions and 
had a pleasant relationship with her, and that she had recommended a 
number of patients to him; that in the practice of chiropody he had 
the right to treat feet, remove corns, bunions and calluses and to 
administer diathermy treatments; that at no time did he ever treat 

any parts of the body other than feet; that neither on October 20 nor 
on any other day did he remove blisters or remove pus from blisters 

on irs. Setzke's shoulders; that she asked for a refund of five dollars 
and he directed Dr. Oscar Friedman to give her a receipt for three 
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dollars and a refund of two dollars; that he did not know Mrs. Schinick 
and had never seen her before; that diathermy is administered to the 
feet in the following manner: "A felt shoe like effect fits arcund the 
foot and rubber covered insulated cable runs from the machine to the 
appliance fitting around the foot;" that the diathermy and short wave 
machine they used was in perfect order, On cross-exemination he 
testified that his license did not permit him to treat a human arm or 
shoulder; that he kept a stethoscope in his store; that he did not use 

a@ hypodermic syringe on Mrs, Setzke's arm for the purpose of withdrawing 
fluid or pus, lirs. Bessie Wolver testified, for defendants, that she 
had been a patient of the defendants for many years; that on October 

18, 1938, she and lirs, Setzke were waiting at their office; that they 
spoke about the condition of their feet; that Mrs, Setzke told her 

that she was there to receive diathermy treatments to her feet; that 

she did not see ilirs, Schinicks; that lirs, Setzke was alone with Dr, 
Friedman when she received the treatment; that she had never known or 
heard of the defendants’ giving treatments to people other than to the 
feet3; that she was not related to defendants, James Bardwell testified, 
for defendants, that he had been in their employ at the store for five 
or six years selling shoes; that he knew Mrs, Setzke, had seen her 
several times, and was on friendly terms with hers; that on October 18, 
1938, he was in the booth where lirs, Setzke was treated; that he 
announced patients waiting for the doctor; that he had seen Mrs, Setzke 
on the patients' chair with appliances on her feet receiving diathermy 
treatments; that she said goodbye to the witness when she left, ina 
pleasant and satisfactory manner; that at the time Mrs, Setzke was being 
treated Dr. Oscar Friedman and Mrs, Setzke were the only \persons present. 
Upon cross—examina tion the witness testified that his duties as a shoe 
salesman did not require him to remain in the front part of the store; 
that he kmew nothing about the operation of the diathermy machines 
used in the store; that there were three such machines in the stere 
and that they had cable appliances or connections. Dr. Oscar Friedman 
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testified that he was admitted to the practice of chiropody in 1931 
and was licensed to practice in that year; that he had known irs, 
Setzke for several years; that on October 15, 1938, she came in for 

a treatment, at whieh time the witness massaged her feet, removed the 
calluses and bunions, and gave her a diathermy treatment; that the 
machine was in good working order; that never at any time did he treat 
any part of her body except her feet; that he never diagnosed any 
ailment for her and never prescribed any medication for her, On 
cross-exalination he testified that he did not treat Mrs, Setzke's arm 
or shoulder or wrist on October 15; that he did not use a scalpel on 
her arm or shoulder on that date, nor did he then give her arm or 
shoulder a heat treatment; that he did not use a diathermy machine in 
treating her arm or shoulder; that his license does not permit him to 
treat a human arm or shoulder, Upon rebuttal lirs. Setzke testified 
that she did not know the witness Bessie Wolver and had never seen her 
in defendants' store; that the witness Bardwell did not enter the booth 
on October 15 while she was being saree til tan, Osear Friedman, be 
have heretofore stated, in substance, the entire evidence that was 
given at the trial. 

This case was tried by the court. He saw and heard the 
witnesses and was in a better position than this court to pass upon 
the credibility of the witnesses. Unless Mrs, Setzke and Mrs. 
Sehinick committed perjury, defendants are guilty of the charge. 

The trial court believed the testimony of the witnesses for the 
State, and disbelieved the testimony of the witnesses for defendants, 
and we find nothing in the record to warrant us in reversing the 
judgment on the ground that defendants were not proven guilty beyond 
a reasonable doubt. 

The defense offered in evidence what purported to be a 
deposition given by lirs. Setzke in a civil suit of Louise Setzke v, 

. A certification by a notary 





public that she took the deposition is attached to the deposition. 
The record does not show if the deposition was used in the civil 
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suit, It consists of seventeen typewritten pages, closely typed, 

and in the form of questions and answers, No statement was made by 
counsel for defendants at the time of the offer or thereafter as to 

the purpose of the offer, All that the record shows is that when 

the offer was made the court stated that the deposition was incompetent 
and therefore he would not admit it in evidence, Defendants contend 
that the court erred in excluding the deposition. They argue that the 
court's ruling “was against the elementary rule that admissions against 
interest are competent." Wo authorities are cited in defendants' brief 
in support of this contention, “Our statutes make no provisions for 
the taking of depositions in criminal cases, * * * The legislature of 
this State has not seen fit to provide for such a method of obtaining 
testimony in criminal cases, and the courts ought not indirectly to 
change the law by compelling prosecutors to consent to the introduction 
of evidence for the defendant not legally admissible. We do not 
recognize the existence of such power in the courts of this State." 
(People v. Turner, 265 Ill. 594, 596, 597.) In their reply brief 
defendants argue that Mrs, Setzke was the complaining witness and 
should be treated as the plaintiff in this case; that the deposition 
shows that statements made by her in the deposition were “more or 

less inconsistent with her testimony in the case at bar," and that 
therefore the entire deposition should have been admitted, In support 
of their contention defendants cite Miller v, The People, 216 Ill. 309, 
311, where the court (three of the justices dissenting) held that 
admissions and statements made by the accused when he testified as a 
witness in his own behalf on a former trial might be proven by the 
State on the subsequent trial, although the accused did not testify 

on the last trial, It is a sufficient answer to the contention of 
defendants to say that the People of the State of Illinois were the 
plaintiff in the instant cases, "The object in naming the injured 
person in a criminal prosecution is for the purpose of identification 
and so that the accused cannot be twice tried for the same offense, 
(Little v, People, 157 Ill. 153.)" (People v. Jennings, 298 Ill, 286, 
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289.) If defendanisdesired to impeach the testimony given by Mrs, 
Setzke in the present proceedings by showing that she had made contra- 
dictory statements in the civil case upon matters material to the 
issues in the instant case, the proper procedure was 6 simple one, 
If a witness testifies to a certain fact on direct examination, the 
opposite party is entitled to ask him whether he did not testify to a 
different fact on a former trial, thus laying the foundation for in- 
peaching the witness, Not a single question of this character was 
asked Mrs, Setzke. The trial court did not err in refusing to admit 
in evidenee the deposition, 

Defendants contend that “the evil aimed at by the Medical 
Practice Act is the imposition by unlicensed persons by undertaking 
the practice of medicine upon the unsuspecting public without being 
licensed so to do. Where no case is made of this practicing generally 
upon the public, it is not a case under the statute," and defendants 
argue that as the evidence for the State proves the treatment of but 
one individual the case of the State falls. We find no merit in 
this contention, Neither of the informations charged that the 
defendant was engaged in the practice of medicine, In People v, 
Frankowsky, 371 Ill. 493, the evidence for the State showed that the 
defendant committed but one act, that of clipping the tissues of the 
rectum of one Smith, and it was held that the act was a surgical 
operation, that Frankowsky's license entitled him only to treat human 
ailments without operative surgery, and that “he was, therefore, guilty 
of violating the Medical Practice act," 

Defendants contend that in each information it is charged that 
the defendant therein treated Louise Setzke in the manner alleged in 
the information without possessing a valid and existing license issued 
by the authority of the State “to practice the treatment of human 
ailments in any manner," and that when defendants testified they 
were licensed to practice chiropody “they could not he held under 


these informations;" "that under the well known rule of allegata 
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et probata, the State, having charged that the defendants did not 
have a license to practice medicine 'in any manner,' the prosecutions 
must fail, by reason of the fact that the evidence does not support 
the informations," This contention is plainly an afterthought. It 
was not raised or suggested in the trial court, Defendants were tried 
under informations, and the State had the right, if it deemed it 
necessary, to have the informations amended at any time during the 
trial. The allegations in eech information were sufficient to notify 
the accused of the charge he was to meet so as to enable him to pre- 
pare his defense. The record shows that each of the defendants 
understood the charge made against him and met the evidence introduced 
by the State in support of the charge with evidence to the effect 
that he had not treated the complaining witness in any part of her 
body other than her feet. Furthermore, each information was suffi- 
ciently clear to enable the defendant to plead the judgment in bar in 
ease he was subsequently prosecuted for the same offense, The burden 
of proving a proper license rests upon a defendant. (See People v, 
Frankowsky, supra, p. 495.) The information against defendant 
Nathan Friedman charges that he “did then and there * * * unlawfully 
operate upon, profess to heal, prescribe for or otherwise treat an 
ailment or supposed ailment of another, to-wit: (a) did treat blisters 
on the arm of Louise Setzke by drawing out liquid from below the sur- 
face of the skin with a hypodermic syringe, and (b) by washing said 
blisters with an antiseptic solution and by applying a salve to the 
same," The information against defendant Oscar H. Friedman charges 
that he "did then and there * * * unlawfully operate upon, profess 

to heal, prescribe for or otherwise treat an ailment or supposed 
ailment of another, to-wit: (a) did treat the alleged bursa of Louise 
Setzke by applying heat to her right shoulder, arm and wrist by 
wrapping an electrically heated rubber hose around her right shoulder, 
arm and wrist, and (b) did treat the right shoulder, arm and wrist of 
Louise Setzke by applying heat frem an electrically heated glass 
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tube and (c) did dress and treat blisters on the arm of Louise Setzke 

by puncturing said blisters with a surgical knife and by applying a 
Salve externally." The evidence for the State supported these 

charges. The fact that each defendant possessed a license to practice 
chiropody was not a defense to said charges, The point made by defend— 
ants amounts to this: That when each of the defendants testified that 
he had a license to practice chiropody such evidence created a maverial 
variance between the allegations of the information and the proof. No 
such point was made or suggested in the trial court, and it cannot be 
raised here for the first time, "The indictment in the case charges 
that plaintiff in error broke into Gustave Youngstadt's store and 
feloniously and burglariously stole therefrom certain property belonging 
to Gustave Youngstadt. The evidence shows that Gus Youngstadt'’s tailor 
shop was broken into and some property of Gus Youngstadt stolen, It is 
insisted that the cause should be reversed because of material variance 
between the indictment and the proof as to the first name of Youngstadt, 
and also in the material variance as to the burglary being shown by the 
evidence to have been committed in the tailor shop of Youngstadt instead 
of in his store. Neither of these questions appears to have been raised 
in the trial court, and it has long been the ruling of this court that 
in such case such questions cannot be first raised in this court. (Dyer 
. People, 84 Ill, 624; People v, Weisman, 296 40. 156.) Furthermore, 
it clearly appears that plaintiff in error was not misled or materially 
injured by the alleged variance, and for that reason, also,the question 


ef variance cannot be first raised here. People v,. Weisman, supra; 
People v, Jennings, 298 Ill, 286." (People v, Ascey, 304 Ill, 404, 


405. Other cases to the same effect might be cited.) From what we have 
said we must not be understood as holding that the informations would 
not be sufficient to sustain the judgment entered if defendants had 
raised the question of the alleged varianee during the trial. 

When the facts of this ease are considered, it appears to 
us that the trial court was very lenient in the punishment inflicted 





_ g patytggs Ye bas etkel Leatgure = ddtw etogelid bree gatud omnia yd 





opfsosiq of canmsoil s beszoenog dtahaeteb dose dads test adit “,geytado 





soit bottisest ajaehuoteb edd Io dose nod tal? :ehid ot einvoms ain 1 





ened hoduoqque stare et te senobive edt’ "yLlamtotx bVise 


‘|| cwhasteb yd oham datoq ef? ,2egtado bice of eameteb stot ase yYboqortkdo — 





esisdoa: eadiied to ats add mo aredehid teoxd bos eeeen hte tb) bas bees 


Istiecsm 2 bedseio sonehive dowe ybeqothis soltsetq of eanooll s bad ed — 
ell «loorg odd dns nottsatotl odd Yo enotteyelis edt avetted eotsttcy — 
ot Jonnss tf has ,tivos Istat edt nt beteogyie to bad aaw dntoy awe 

eogustlo ezeo edt nt tacmbotbat ent ,omis Sext? odd tot tod Sedist — 


bas omode aldbategnwoY evated otnt efotd oT nt — 









bosdettt ¢bstegawoY Yo qode woList odd at beddtumoo: need evad by sonbbive 


E 


i 
a 
a boetan need ovad od etseqqs enmideeup eavilt Yo rd? toll ,orota ett int to 


— att Soh 


i “tadd dames. 2isd Yo gativr ens mood gol eat $2 bes (tatoo Lett edt Rt — 





4 - qOtomedtau (OU bE des mamabol .y eLeoed 79d . a $8" {aLab 


| oe stiwoo elit af boetow teal? ed denmso anolteosp Howe e2ko° ‘Hout ak ; 


———— ————— —4— 


Fi | soligeup oftyoats yaoeset tant v0? das ,somshisy begets edit ve — 
PO ———— — VV .desc jLET Bes — ashe 
- evad on tate got, (chedte ot dtgint Sedrw tens elt eh Weed Geade™ 2808 


blvow enottamiotat eit tard yutblor es bootatehay ed gon temm ow Bide 1 
bad ednabneteb 2k beredas daomybut oct alatene of tnetolttie ed You 


eLaiat edd gukavbh eonstisy begells eft Yo molteenp edt 


o⸗ Baaegge JI gbowebtenoD e718 exne etdd “Yo evobY enya 9% OP 


: 
| 








-13- 
upon the defendants, 
The judgment order of the County court of Cook county 


entered May 16, 1939, is affirmed, 
JUDGHENT ORDER AFFIRMED, 


Sullivan, P. J., and Friend, J., concur, 
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WILLIAM PHILMORE, 1 Are — 
vHuraaion oount, 
Vo ; ' 3 
OTTO H. STEIN, / : ; secn souwrt. 
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MH. PRESIDING JUSTICE OEHIS EB. SULLIVAH DELIVERED THE 
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OPINION CF THE OOURT. 

Defendant brings this sppesl seeking te reverse a judgment 
for #1,000.06, subject to a lien for #820.01 in faver of the 
United States Fideiity and Guaranty Company, entered on the verdict 
of a jury in the Superior Court in favor of plaintiff Filliam 
Philmore for injuries alleged to heave been sustained by him as well 
as property damavze to the sutomobile he eas driving when defendant's 
automobile collided with it om April 26, 1937, through the negligence, 
as alleged by plsintiff, of defendant in the operstion cf his 
automobile. 

The compiaint consists cf four counts and alleges in sub- 
stance thot on April 26, 1937, while plaintiff was driving his aute- 
mobile and in the exercise cf due care, through the negligence of 
the defendant, he, the plaintiff, was injured; that plaintiff was 
driving in 2 westerly direction on Maple street at or near its 
Sntersection with Fifth svenue in the City of "ilmette, Iilinois; 
that defendant wae driving another automobile in «a northerly direction 
on Fifth aveme, and that a collision cceurred between the tre aute- 
mobiles at esid intersection; thet where these streets intersect the 
view is obgeured by houses snd trees lining the south side of Maple 
atreet ami the esst side of Fifth evenue; thet plaintiff entered 
the intersection first and thet defendant negligently drove his auto=- 
mobile at an excessive rote of epeed, to-wit, 45 miles an hour, 
thereby violating the statutes of Illinois reguisting the epeed of 
automobiles on public highrsys and the right of way where such public 




















aur GEASVLASC MAVILAUE 63 OER FOPTOUL On raas RM 
7 THUGS 2HT to KORMISO 


— 4 eereret of — feeqqe add agatid tanbasted 
ed? to rovet at 10,0889 tot aeli s of tootdue 109,000,402 
toibrev oft so heratas ,yYaeqmo yiaotass bas eliobsi aatese betting. | 
_ matiise tiktatete te tevet ai tuve® tobrequ® edt at yxut # to 
iiew on mid yd beaietape ased eved of Hegelian eoktutat tot onthe 


a etinahasteb aede gaiviah exav ed eiidemotue wt of oyameb VWreqotr as | 
||| gomegtigen edt dguotds ,VECL ,35 Lingl ao tf Atte bebiLioe eledomotue 


Ae F — 


etd Yo mottexreqe edt ai tnebaeteb to ot tttadaly w bogelis en * | 

~dua ai esgelis bas adives nwo to ateienod txialeseo ea? a | = ps 

~otus ald yaivirth eew Yiidmieig Sitde FECL 86 LisGA ao ‘ted sonete | 
te Ssoasyligen ed? duets? ,ote oub to setorexs edt mi baie oktdom | 
see tiitaleiq sedi jborutas sew ,tiitoteaiqg ed? ,od etuabaat ob ads 

ati «sea to fe feerte eigel mo medtoorsd Uressow a mi galvixb | 

jatoatiit ,ottemiiy te ysiO od? at ouneve MeTLY Moke as aaeoeroraa * 


| i sotteotts yitedéten o ai slidomotus rodtons gaivixb see tnotast eb dads * 


-otus owt edt meswied bertweee aoieliios « tedt bar uns age a0 
edt focnre¢nt efestte snodt oxede Sedt jmoktooeretas Bios ta peitdon — 
siqsi to shie dtvee edd gatail east? bas seawod w boweeve el walv 
beretas Thitalelq ted? youneve d#tht to obke ace et ins, feorte 
-otun eid svorh yitmegligen tashacted fed? bas text? aoktoveretat ont ; 
| stot aa cote &> «temo ybeogn to ster ovkeavono a $9 eitdon 





2 
streets intersect; that defendant operated his automobile in ea wilful 


and wanton manner with disregsrd to the right and ssfety of pisin- 
tiff; thet by reason of the foregoing, plaintiff received rersonsl 
injuries of various kinds, including « ruptured ligament in his 
shoulder fer whieh he hed to underge an operction; that plaintiff's 
autemobiie was damaged and broken and plaintiff euffered » less of 
wages and ineurred sedice2l and hespiteal expense ac well as property 
damage te the sutomobile,. 

Defendant's answer alleges thet if any injury ees sustsined 
by plaintiff it was by reason of his own fault and carelessness; 
denies that plaiatiff reached the intersection first; denies that 
defendant drove his ear at sn exeeasive rate of speed or at the speed 
alleged by plaintiff; denies that defeniant was negligent; denies 
thet defendant violated either of the statutes with respect to speeding 
and right of «sy; denies that the place shere the accident seourred 
was & Glosely built up residentiel district; and further denies thet 
defendant wiifully and wantonly operated hie sutomobile, and alleges 
that defendant had insufficient knorledge te form a belief as to 
plaintiff's alieged damages, lesa of wiges or medical expenditures, 

It appears from the evidence that the plaintiff Philmore was 
employed by Henry T. Yatthews as « chauffeur and houseman and at the 
time of the accident ssid Philmore ess engsag@d in carrying some house- 
hold furnishings and draperies as directed by Matthews, 2nd «as perfora- 
ing services for which he was employed. Matthews was subject to the 
provisions es contained in the forkmen's Compensation Act ef the State 
of iliinois, being Chapter 48 of the Illinois Revised Statutes, 1939, 
After injury, the plaintiff herein petitioned Ustthews for coapensation 
wy virtue of said law and received as 2 result of said sppliestion the 
sum of 8820.01 through the United States videlity & Guaranty Company, 
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who was the insurer of Hetthews, the employer, 2nd is the sum which 
the court allowed ac a iien or judgment in favor of the United 
States Fidelity 4 Guaranty Coa@cany against the 71,000 judgment, as 
subregee of Matthews, the insured, and for shom they vaid the 
money to Philsere. 

The defendant Otte #. Stein “se a landsesape gardener vith 
an office on Jeckson Sovleverd in Ghiengo. He had « contract te do 
some landseaping at Indian Hill and st the time of the secident 
he was driving there to zive instructions to the men who rere 
employed in doing the work. He, 2iso, eas subject te the provisions 
ef the forkmen's Compensation 4et and was working thereunder at 
the time of the secident. 

So, the evidence shows that st the time of the accident, 
both Matthews, the employer, and Philmere, the plaintiff, as well 
as Stein, the defentent, vere subject te and working under conditions 
as would Gome within the provisions ef the fYorkmen's Compensation 
Aet of thie State. 

Chap. 48, Far. 166, tee. 29, Til. tev. Stats. 1939, reads 
as follows: 

*¢here an injury or death for which compensation is 

payable by the employer under this Act eas net proximetely 
caused by the negligence of the employer or his empleyees, and 
was caused under circumstances cresting 2 legel lisbility for 
damages in some pergon other than the employer to pay damages, 
such other person having also elected to be bound by this Act, 
or being bound thereby under section three (3) of this Act, 
then the right of the employee or pereenal represent=tive te 
recover 2geinst such other peracn shall be transferred to his 
employer and such employer any bring legal proceedings ageinst 
such other person to recover the damges sustained, in an amount 
not exceeding the aggregote amount of compensation payable 
under this Act, by reason of the injury or death of such employee.* 

Although plaintiff has obtained from his employer compensa 
tion for the dammges te his person to the extent of $820.01, no 
attempt was made, enoeptwercense, either by the employer or the 
employes to transfer this case to Satthews, the employer of Plaintiff, 


Had it not been for the claim made for Gameges to the automobile, 
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we doubt very auch whether the plaintiff eould have proceeded with 
his suit beeruse of the provisions es conteined in the statute 
heretofore cited, However, from = perusel of the judgzent order ve 
find thet the questions as to eho negligently caused the demages, 
and the right of the intervening petitiener, the insurance company, 
to appesr in court os subrogee of Uatthews, and other centroverted 
suestions, have been disposed of by an agreement between the parties. 
The stipulation or agreement 22 contained in the judgment order 

_ vende in part as follows: 

‘and the court finding thet the United States Fidelity 
and Guaranty Company, . corgerstion, has filed its intervening 
petition in the abeve entitled ceuse pursuent to the previsions 
of Section 29 of the Yorkzen's Compensation Act of the State 
of Illinois (Illinois Sevised Statutes 1937, Chapter 48, Per. 
166) wherein it is alleged that seid intervening petitioner 
has heretofore paid to or on behalf of plaintiff herein cursuent 


to the terms and provisions —* the gaid oe cag —— 
Act —* on ee agate a8 : at on 






in considering the intervening petition, to ehich ssid 
judgment order refers, ve find that the allegations are substantially 
es folliews; that at the time of the sccident slsintiff was in the 
employ ef one Henry 7. Zatthees; that the accident srose out of end 
in the course of his employment with Matthews; that Matthews was 
bound by and subject to the ‘orkmen's Gompensstion Act) and that the 
Plaintiff made clsim and ess paid compensation by Hatthers, by his 
insurance cerfier, The United States Fidelity and Guaranty Company, 
pursuant to said Act in the total eamount of 9.01, and that by 
Treason thereof, and by the terme of the policy of insurance, it 
was the bona fide subrogee of Matthers, and further alleged that on 
said dete the ssid William Philmoere was operating an automobile in 
a westerly direction on Waple street st or near the intersection 
of ssid street with Fifth avenue, both being peblic thoroughfares 


in the Village of Wilmette, County of Gook and State of Tliinois, 
and that sid Willinem Philmore eas in the exercise of all due eare 
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5 
and caution and that at the time and cliace the defendant Otte sk. 


stein ess operating an automobile in « northerly direction upon Fifth — 
svenue approaching the intersection with Maple street snd thet as 

a result of the osrelesgness, negligence and improper conduct of the 
eaid defeniant, an accident cecurred at said intersection whereby the 
gaid William Philmore sustained severe injuries; that the secident and 
injury arose out of snd in the ceurse of plaintiff's employszent with 
the ssid Henry fT. Matthews and that the eaid Henry 7. Ustthers was 

in the exercise of due care and scsution for his own asfety end for 

the safety of his emsloyees, The petition further alleged that in 

the event William Philmore made reeevery in this couse, the United 
States Fidelity and Guaranty Coqcany is entitled to be reimbursed. 

If there had not been an alleg:tion =ni procf ae to the precerty 
damage to plaintiff's eutomebile, we would be inclined to limit the 
judgment to 7520.01, being the amount ef damages assessed and paid 
under the terms of the terkmen's Semvenastion Act. Horever, there 
being = cleim fer property damage, the jury, well within their province 
as supported by the evidence, could have sllored the difference 
between the 91,000 and 670.01, as being the amount which, in their 
Opinion, piaingiff «ies entitled to recover aside frem the ssount 
allowed for personal injuries. : 

Having consider€d the agreement made in epen court as 
contained in the judgment order entered, we do not find there is any- 
thing left for this court to review. As that order in effect stated, 
ali the parties in open court agreed to the negligence of the defendant 
Stein end thet proper care was exereised by the plaintiff Philsoere 
and Matthews, hie employer, and the right of the plaintiff te recover; | 
thet all parties also agreed that the United States Fidelity and 
Guaranty Company should have = lien on the judgment, we think the 
trial court disposed of the matter in the best possible manner, namely, 
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6 
entering = judgment for 91,000, subject to the lien of the subrogee 
Gnited States Fidelity and Guaranty Company. As * Consequence 
nothing remains for this court to do but to affirm the judgeent, 
which is secerdingly done. 

For the reasons herein given the judgment of the Superior 


Sourt is affirned, 


JUQGRENT APPIRMED. 


HEBEL AED BURKE, JJ. ComouR, 
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MA. PRESIDING JUSTICE DENIS ZT, SULLIVAN CELIVERED THE OPINION 
OF THE COURT. 

On Gotober 17, 1938, pisintiff George J. ‘patein filed his 
statecent of claim snd cegnovit on a note asking for 2 judgment on 
the note by virtue of = power of attorney attsehed therete. Juige 
ment by confession for the sum of 1,867.50 snd costs was entered 
on October 17, 1938. 

On Hovember 2, 1938, defendant Edeard 4. Morris filed a 
motion for le«ve to appesr end defend ageinst the judgment entered 
by cohfession with affidevit in suppert thereof, Oefendant's 
motion to appear and defend was granted and the defendant was given 
leave to appear and defend, the judgment to stand as security and 
his petition to stand as sn affidavit of merite. Gn Hevember 26, 
1938, the defendant on leove granted by the court, filed » counter- 
Claim against the olaintiff and pleintiff filed an answer te the 
counterclaim, 

On January 14, 1939, = trial was had before the court sithout 
a jury, ot which time the court made = finding that at the date of 
the rendition of the judgment by confession, defendant owed plaintiff 
the sum of *1,867.50, confirmed the judgment by confession of 
October 17, 1938, including sosts, sgainst the defendant, and entered 
judgment on a finding ageinst the defendant and in faver of the 
plaintiff on the defeniont's counterelaia, 

Plaintiff's theory of the case ig thet the evidence shows 
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2 
the defendant, Fdward 4. Yorris, in satisfaction of an existing 
obligsticn, signed a promissory note with plaintiff George J. 
Epstein as payee, on June 27, 19238, in the sum of %2,090 as a 
renewal note for a previous promissory note in the same amount 
maturing about the same day; thet on September 28, 19238, defendant 
Edward Morris, tore off hia signsture to the sforesaid $3,990 note, 
even though seid note was unpaid, the defendant at thet time intending 
to destroy the evidence of his eblig&tion; th t ssid note se torn 
is pleintiff's Exhibit 18; thet on Getober 12, 1938, the defendant 
paid $209 as principal and $17 as interest in advenee on secount 
of the §,99°9 obligetion, end thet therefore defendant owed the 
plaintiff the sum of £1,700 as principal, and certain other moneys 
ag interest; further that the finding of the trial court is not 
contrary to the manifest weight of the evidence, 

Defendant's theory of the case is that the clear and manifest 
weight of the evidence shows thet defendant srior to Mey 17, 1938, 
owed plaintiff %,000, evidenced by a promissory note executed 
March 28, 1938 which feli due on June 27, 1938. That on May 17, 1938, 
defendant peid to the plaintiff #1,099 in eash in reduction of the 
previously existing $2,000 eblig-tien; thet on June 27, 1938, defendant 
paid the remaining belence of 1,000, and teck up the then existing 
note; that the defendant never executed any note on June 27, 1938, 
for $2,090; that defendont never tore any signature off any such 
note on September 28, 1938; thet the plaintiff's olaim against the 
defendant wes fully eatiafied on June 27, 1938, by payment in full; 
thet on Gotober 15, 1938 defendant at plaintiff's request loaned 
plaintiff the sum of $200 in cash; thet plaintiff has never repaid 
this loan; thet the competent, credible evidenee in the record 
clearly and convincingly diseloses thet the plaintiff's claim 
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upon « note alleged to have been executed by the defendent on 

June 37, 1936, ess the result of = family dispute and ‘family 
hatred” between defendant Edward 4. lorris, on the one hand, and 
his brother Senjamin Morris and plaintiff Epstein on the other hand; 
that the plaintiff George J. Epstein, « nephew ef Benjamin Morris 
and of the defendant, =28 only « figurehead in the lee suit acting 
on behalf of, and for the benefit of Senjazin Morris. 

& further theory is that at the trial of the cause, 
procedursl error in the sdmission ef incompetent end impreper testi- 
mony on behalf of the plaintiff over the objections sf the defendant, 
was error thet prejudiced the defenjant's rights and defense, end ; 
wes reversible ¢rror for which this court should set aside the 
finding and judgment of the triel court and grant « new trial. 

Both parties to this litig:tion agree thst this is « * family 
law suit"; thet the principels and many of the witnesses herein 
are related through kinship by blood or warriage. The record 
Contains over 406 psges of contradictory evidence, which cannet in 
many of its controliing features be reeonciled. ‘ithout setting 
forth the vast amount of contradictory evidenee and without 
commenting thereon in detail, it is eufficient to say that we have 
reed the evidence snd we cannot find wherein the trial court did 
ether than enter a judgment upon the finding which was in harmony 
with the preponderance of the evidence, 

In the cease of Sperelag v. Tarjan, 2623 Ill. App. 157, the 
court at page 158, said: 

"It will thus be seen that the evidence wae sharply 

sonflict on the vitel question in the cxs¢. Two witnesses 
eCalied by the defendant testified that twe of the checks 
mentioned were delivered by the eakers of them to the defendant. 
Two of the checks are payable to plaintiff; none of them is 
payable to the defendant. The three cheeks were all indorsed 
by plaintiff and the defendant's nase is not on them. 


Upon s careful consideretion of all the evidence in the 
record we are unsble to say on which side the truth lies. 
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But the witnesses were heerd and observed by the triel judge, 
He found in favor of the defenident and unless we sre able to 
aay upon a reading of the printed page that the finding is 
against the manifest weight of the evidence, »x¢ are not 
warranted, under the law, in disturbing the finding of the 
trial court. te are unable to say thet the finding of the 
trial judge is against the canifest veight of the evidence, 
and therefere the judgment cannet be disturbed," 
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Oriticiem ia made te the rubing of the trial court upon 
certain evidencé, bet the rule being th=t where « case is tried 
before a court without = jury, we must ageume that the trial court 
did not consider any incompetent evidence which my have been 
submitted, but based ite finding and judgment solely upen competent 
evidence, 


In the ense of Maton Brog. ve Central Ill. Serve Uo., 356 
Ill, 564, the court at page 595, said: 


"The defeniant claims thet the trisl court sdmitted 
incompetent evidence, The objection is made that the court 
erred in receiving the testimony * * * The cause being tried 
befere the court, the presumption is that the court did not 
Consider any incompetent evidence that may heave been received, 
There is sufficient competent evidence in the record fairly 
tending to sustain the judgment recevered.* 


So, in this onuse, we are of the opinion that the trial judge 
was justified in making the finding and in entering the judgment 
which he did, and for the rensons herein given the judgment of 


the Municipal Court is affirmed, 
JUDGMENT AFFIRMED. 


HEBEL AND BURKE, JJ. GONOUR, 
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GR, PRESIDING JUSTICE DENIS BE. SULLIVAH DELIVZRED THE 


OPISION OF THE COURT. 
This oase has been consoliid: ted with case No. 497323, 





- Gn Sppesi of 4. George He 
in which this court 












7CEVED Pet 






has today filed en opinion. 
The facta ere the same in both cases except that in this 
ease the appeal is teken from » judgment which was entered in the 
@unicipal Court in favor of defendant for the use of Dre 4. Le Stenrns, 
plaintiff, against the garnishees for ©352.50, whereas, in case Hes 
49735 a judgment os entered in favor of defendant for the use of 





The University Hospitel, plaintiff, against the g=rnishees for °526.60. 
inesmuch as the facts in both csaes are the same and the lew 
controlling in ease No. 40733 is controlling in this esse, the viers 
expressed in thet epSmion sre applicable in this esse, and in beth 
Cases the intervening petitioner Spannen is allered «= total sum of 
$865. 
JUGGEERT GROER APFIRMED AND JUDGMENT HERE If 
CONJUNCTION SITH GaASE NO, 407323 IN FAVOR OF 
INTERVENING PETITIONER SPARNOK FOR 9565.00. 


HESEL AND BURKE, JJ, CGHCUR. 
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OPINION OF THE COURT, 

Plaintiff brings thie apreal from a judgment entered 
ageimst him on a finding in the GCireuit Court, without « jury, 
wherein the defenient was found mot guiity. This is the second 
appeal in this Cas@. 

At o former hesring before the trici court defendant 
Joseph Vodrarka van found guilty and « judgment for $4,990 was 
entered in his favor and egningt the pleintiff. Gn defendant's 
appeal te this court in thet case, being cause Mo. 39138, entitled 








Decensed, Aovpélies, v. Joseph Vedrarke, Appeiiant, this court 
reversed the judgment and the cause was remanded for s new trial. 


Gn the seeond trieil in the Cireuit Court, defendant was found not 
guilty and it ie from such decision and judgeent for costs thet 
plaintiff now brings thie agoeal. . 

Thie action is brought for demages slaiged under the 
Injuries aet, for the wrongful death of plinintiff's intestate, 
Raymond DeGiecs, a minor. When the case was first tried the only 
charge made in the complaint was = esle of cartridges by the 
defendant to sinors in véolation of « city ordinance. After the 
Gause woe remanded and redecketed, plaintiff filed a second amended 
Complaint consisting of three counts, alleging « vielstion of « 
eity ordinance, in the first count; general negligence in the second 
sount; ant wilfulness in the third count. Oefendant filed an ansver 
to the seid second awended complaint denying o11 sllegstions. 
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& now trial ene hed and, by sticulation of the parties, 
it wne agreed thet the testimony offered «t the former trial be 
Considered as the testimony in the second trisi. te new or 
additional evidence wa offered. 

in the opinion of this court on the former appesl, in 
apesking of the proximate cause ef the injury, the ease of 


Hartnets v. Ihe Seaton Store, 265 iii. 321, is cited, snd a 
portion ef the Suprese Court's opinion is queted, 22 fellows; 


"There sre three ¢asential elesentes in actionable 
négligence; Firat, « duty ismeeed by Law to exercise care 
in favor of the person for whese benefit the duty is imposed; 

the failure te perform that duty, sni third, s son- 
sequent injury s¢ Gconneeted with the failure te perferm the 
duty thet faiiure is the prexiaate cause of the injury. 

What Sonstitutes oroximate eause has been defined in numerous 
decisions, and there is practically ne difference of opinion 
as to what the ruie@ is. The Ty met be the naturel and 
prebable regult of the negii act or omission and be of 
gush * Gharecter s¢ an erdinarliy prudent persen eught to 
have for¢eeen sight probably cecur es 2 reeult of the 
negligence, although it is not essential that the peraon 
sherged with negligence should have fereaecen the precise injury 
which wight result from hie act. If the negligence dees 
Rothing more then furnish a Sendition by which the injury is 
made possible, and that condition causes en — by the 
subsequent independent aet of a third se erection of 
he Condition is not the proximate cause of the injury. 


Cooley on Torts, ~ 34. ed. ~ 99; gh Heir & Bristie Ge 
Ye 08 $11. 850; Seath v. Sommonzenith Fleetria Os 
e 


—— Gentinuing in the opinion written by the late wr. Justice 
—44 
Rall, formeriy of this court, it is stated; 
“In view of the holding ef the Supreme Court in the 
esae Gited, and ef the fet thet the record fails te 
show ® preponderance of the evidence that the defendant 
waa responsible for the death of plointiff's intestate, se 
are Constrained te hold that the court wae in errer im finding 
for the plaintiff, The judgment is, therefore, reversed and 
the ceuse remanded,* 

&& the sone@lusion of the second hearing the triel court 
found from the evidence that the defendant was net guilty. This 
genere) finding included ali the allegntions of negligenee as 
eontained in the complaint, and we can find nothing from a revier 
of the evidence tending te show thet the court wos not juatified 


in making such finding. 
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In v. 
104, 106, the court ssid: 
“fhe evidence adduced upon the lest trial was the same 
in every subetentisl particular se thot adduced upon the former 
trial, and the conclusion arrived at by this court upon the 
former appeal * * * ene binding wren the trial court on the 
aubsequent trisl of the ease * * * and sueh conelugion is 
binding upon this court on the present sappeal.* 
fhe finding of fect in the former ouge, vhere no additions] 
evidence ia introduced, is binding on thie court, and although ve 
have sgein reviewed the retord, -¢ fsil te find anything which 
would justify our devicting from the opinion heretofore filed 
by thie court. 
Yor the rensena herein given the judgment of the 
Gireuit Court is affirmed, 


JUGSSEAT APFIAMED. 


HEGEL AND BURKE, JJ, GoHOUR, 
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OF THE COUR. : 302 1.A. 507 


@uit ers commenced by plaintiff Samuel S&S. Epstein, for 
attorney's fees in the sum of 9500.00 for services claimed to have 
bean rendered in a proceeding in the Yedersl Gourt for the Highlands 
Hotel Building Sorperstion. fhe defendant corporation sleaded its 
dissolution prior to the services rendered, the two years’ Statute 
of Limitations and that the services claimed were of no value end 
of no benefit to it. fhe individuel defendants herein, Uharies F. 
Henry, Howard 5. Henry and Minnie Case, were then aede parties te 
the suit. They anewered that they had not hired the slaintiff and 
that the services were worth nothing. 

At the close of the evidence the trial court dismissed 
Highlends Hetel Building Cerperation ae defendant and submitted the 
issues to the jury ss te the individuel defendants. The jury 
returned » verdict for $500.00 against the individual def ndants, 
upon which the court entered judgment after denying motion of 
defendants for judgment non obstante yerediote. ‘The individual 
defendants filed » motion for = new trial which was denied, and they 
now bring this appeal. 

Plaintiff's theory is that he wss retained by defendents, 
purporting te sect for Highlands Hotel Building Corporstion, to perform 
Certain leyal services; that on June 11, 1935, the date of plaintiff's 
retainer, the oorporstion had been dissolved for more than two years, 
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a fact unknown to plaintiff; that from June 11, 1935 to June 25, 1936, 
plaintiff performed services 13 sgreed and on June 326, 1936, 

plaintiff was discharged and he sent 2 statement claiming $509.00, 

et receiving peyment, suit wes instituted ageinst the corporstion. 
Upon iesrming all the facts, the complaint eas amended toe add the 
defendsnts as parties. The defendants knew, or should have known, 

of the dissolution of the corperstion, were its active managers 

and agents, Contracted in its name after it was iegelly dead, and 

are therefore persenally iiable for plaintiff's claia. 

The defendants’ theory of the ease is that they did not hire 
the plaintiff; thet plaintiff rendered thes no bills snd thet he 
was hired to represent the corporation alone and was to obtain his 
fees by ailowence of the Federal Court in the 77-3 proceeding; 
that plaintiff could not reecever his fees agsinst the corporation 
in a State court because of the two years’ statute of limitations; 
thet the federal Senkruptey Act as interpreted by the Federal 
Gourts authorized the dissolved corporation to hire plaintiff and 
heave him appear for it in the Federal Court and obtain his fees 
from the estate; thet that was the sole contract; that they nor 
any: of them ever hired plaintiff individually to represent them 
or the corporstion and are mot liable; that the services of plain- 
tiff were of no value and of ne benefit to the corporstion and the 
verdict of the jury is excessive and against the weight of the 
evidence; that the court erroneously instructed the jury and exeluded 
evidence offered by defendents; thet plaintiff's counsel in arguaent 
to the jury under sanction of the court below smisqueted the 
evidence; thet the court below prevented defendants’ counsel from 
arguing sdmitted evidence, 

The dates as te the commencenent of suit, the issuing of 
Summons and some of the other dxtes aa to the pleadings are eontra- 


dictory. 
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From plaintiff's teatimony it appears thet 211 hie dealings 
were with Highlends Hotel Building Corporstion and were not with 
the individual defendants herein. His testimeny indicates his 
having had « senverastion with Gherles F. Henry, the president of 
Highiands figotel Guliding Corperstion, concerning = suit which eas 
pending ageoinst the seid corperstion in the Federal Court; that efter 
their discussion the plaintiff told Henry that it would be necessary 
to have the Gorporstion adopt 2 reselution authorizing hia, Henry, 
to file an appearance te the aatters in the Federal Court; that 
pleintiff wanted specific autherity so that he would know thet he 
was authorized to file an appearance; that he filed an appearance 
in the Federsl Court on behslf of the Highlands Hotel Serporation, 
and not the individual defendants, and ande «a doeket in the office 
ef the proceedings; that the beoks of the corporation were sent to 
plaintiff's office and the minutes of the ueeting and the resolution 
were drawn by plaintiff, avthorising the ssid Cerporation to retain 
Plaintiff a9 counsel fer said Highlands Hetel Building Corpor=tion 
end no one else. Gnid meeting ef the direeters of anid Corporation 
was held on June 11, 1935, ond there were present Minnie 4. Case, 
Louise Henry snd Howard 0. Henry, they being the directors, and upen 
a motion duly made, seconded and carried, the following resolution was 
adeptedjin the form as prepared by plaintiff and passed at his sugges= 
" SHESOLYED, that the President be, and he is hereby authorized to 

enter into » contract, retaining samuel 8. Epstein, 1 North 

La Galle Street, Chiengo Iilinois, as the attorney for this 
Corporation, to represent this cerperstion in 21] négotiations 
and conferences and in all proceedings in any court and in all 
Litigotion and controversies to which thie corporation is now or 
may hereafter become a party.* 

The testimony further shows that a ur, Rosset, who ras - 
Chairman of the Sendholders Committee end who had a majority of the 
bonds which were iseued ageinet the sorpor tion, was the one with 
whom plaintiff claimed he hed his dealings so far as doing any © 


service for the HighlandsHotel Corporation vas concerned, 
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A verified affidavit of plaintiff? Npstein wxe filed in tourt 
on Hevember 14, 1936, in which sffidevit he swears that all werk 
was done for the corporation. 

On December 16, 1936, the sisaintif? on motion added other 
defendants by aiding to his statement of claim the following 


paragraphs 
"That the defenients, CHARLES MESRY, HOWARD 9. HENRY and 
MINHIE H. CASE reteined the plaintiff to represent thes, to 
advise them and to perform such serviees es may be deagirable 
for the protection of their interests in the seid HIGHLANDS 
HOTEL BUILDING CORPORATION, and that the said defendants 
re res to psy te the plaintiff the reasonable snd fsir value 
of the services so rendered by him; thet secordingly the 
Plaintiff performed muserous velusble services on behalf of 
all of the defendents herein, which services consisted of 
conferring with 211 of the defendants at verious times, with 
the Bondholders Protective Qommittee for the protection of 
the first mortgage bonds seoured by the trust deed * * *# 

This eee = general hiring by the corporstion and not one 
limited te any particular suit. So far as we heve been able to 
discover there is no evidence of any retaining on behalf of the 
individusis, but solely on behsif of the corrorstion. The corporation 
was dissolved in i933 for fsilure te pay ite franchisee tax under the 
State iaw. There ia no evidence thot the Henrys or Ure, Case knew 
of this feet snd it is now claimed thet because of this feet the 
defendante individually should be held liable. At the time of the 
drawing of the resolution by plaintiff for the purpose of retaining 
him es attorney for the defendant corporation, we should think that 
one of the firet things he should have done wae te have ande inquiry 
ag to whether or not the corpersticn was existent in order thet he, 
the plaintiff, might make a valid contract with the corperstion. It 
would seem to us thet this would be a very impertent inouiry for 
him to make when hé wos being hired, te ascertain if his client 


wos a lege entity. There is no evidence that this information was 
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5 
possessed by the defendents or thet the plaintiff was prevented 
by defendants from finding out the facts, 

As to the merite of the controversy, there is no evidence 
as to the work that wae done. Plaintiff stoted thet he had kept no 
record 2s to the emownt of time expended in doing the work and the 
uncontradicted evidence of the defendants is thet he did not spend 
ever four or five hours in deing work for the corporation and that 
none of this work was done for the individual defendants herein. 
When this suit was instituted it wes brought solely ageinst the cor- 
poration and not the individusl defendants, the latter were brought 
in ister on a supplementel metion. 

It is quite evident there was 9 misunderstanding ss to the 
issue which was being submitted te the jury. Although the plaintiff 
testified thet he head kept neo recerd and could not say how auch 
time he had put in, the court inatructed the jury that, "the jury 
have a right to and shovid take inte consideration «11 the feets and 
Circumstances proved by a prepondersnee of the evidence pertsining 
to euch damiges; the etending of the plaintiff as an attorney at law; 
the amount of time consumed by his serviees and the results achieved; 
his earning power, ond any other fects or circumstances proved by 
& preponderance of the evidence pertaining to the reasonable value 
of his services, * * ** Guch instruction should not have been given 
as there is no evidence to sustain it. As before etated, no testimony 
was aubmitted as to the amount of time consumed by plaintiff in per- 
forming the services which he cleims he rendered, nor eas there any 
testimony thet any benefioiel results were obtained for defendants, 
If there is no evidence as to the amount of time plaintiff consumed 
in doing the work, then there was no point in referring to the earning 
power of the plaintiff. 

The only questions to be determined here sre: Did deferiants 
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6 
hire the plaintiff and, if so, whet is = fair and reasensble value 
ef such services? Neither of these vital elenents were proven. 

The evidence discloses thet the corporstion's franchise res 
forfeited aeveral years before suit «a8 inetituted as an abstract of 
title «os received by plaintiff showing this to be a fact. In 
addition to this on June 5, 1236, a letter ess sent te plaintiff by 
one Mr. Hirdlinger, sivising plaintiff that a decree had been 
rendered on June 1, 1935, dissolving the Highlands “otel Building 
Corporation. The evidence siso shews thet as late as Nevember 16, 
1937, suit wee instituted ageinst the cerperstion and not the 
individusis, thus showing thet sfter having been fully =dvised in 
the matter, plaintiff still considered the corporstion the debtor 
and not the individusls, 

On June 35, 1936, «= letter from the Highlends Building 
Gorporation, by Charles ¥, Henry, eae written te Semuel Epstein, 
in which letter it ia st«ted thet Epstein =ns only hired to represent 
the corporation in the Federal Court, and that if they wished him 
to represent them in any other way they sould so advise him, 

In the instant case we think the evidence sustains the 
defendants’ cententions and for the reasons herein given the judgment 
of the Municipel Court is reversed, 

JUDGMENT REVERSED, 


HEBEL AND BURKE, JJ. CokoUR, 
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on il, 1936, — A. Goey and Csrrie H. Coey, 
his wife, plaintiffs, fiied their statement of claim in the Municipal 
Court of Chiesge and therein averred that they were the owners of 
the real estate leested at 9101 South Hoyne Aveme, Chiesgo, and 
that they were engaged in improving the same with a residence; 
that &. He Gary, defendant, in en effort te seli them a heating 
plent, secured their consent to demonstrate a het sir furnace, using 
oil for fuel; thet defendant instelled a hot sir furnace and an oil 
burner and operated the seme at low heat without the bloser attached 
during the time the plastering and interior work was being completed; 
that the heating plant so instalied was defective in thet it 
discharged carbon into the hot air ducts, onusing the interior walls 
to become scildd; thet defendant was notified of the condition and 
requested to indemnify plaintiffs sgeinst any damage which sight be 
sustained by resson of the carbon at the time the oil burner should 
be turned on fully and the blower attached; that defendant réfused 
to indemnify the plaintiffs; that defendant went om the premises on 
February 20, 1936, and in the absence of plaintiffs and without their 
Consent, turned on the oil burner fully and attached the blower, which 
caused a great quentity of carbon dust and dirt te be discharged in 
and about the interior of the building and to be smeared upon the 
walle and plastering of the premises, causing damage in the sum ef 
$350.00. Plaintiffs claim further damage of $309.00, which would 
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3 
have to be expended in and about cleaning the cerbon ani dirt 
from the hot sir ducts in the preaises, hence, plaintiffs ask 
damages in the sum of $650.00. 

Defendant filed an affidavit of defense and 2 counterclaim. 
The affidavit of defense alleged that om or about Jecember 2, 1935, 
the parties entered inte =n agreement, in words and figures as 


fellows: 


*Sonfirming our verbsl agreement, ve are to furnish and 
deliver te your new residence ot lst and Hoyne, = Cary Forced 
Sir furnace #Ff PF 3 A, together with a Blower, Humidifier and 
Filter Cabinet, (sufficient size to heat your residence and 
garage.) e slise to furnish and install complete tre 275 gal. 


oii e 

"¥e include cleaning of your burner now loexted st the 
Gynelil Plant end the instaliing of asme at the residence, Also 
the installing of the thermostat and fleet box from the old job. 
The piping for ater to be done by others. Ye do not include 
any electrical work excest for the thermostat; nor the setting 
of furnsce blower or moter or filter cabinet; nor any sheet mete] 
work or stack or registers; nor vermits. 

*¥e are to back from yOu and have given you credit 
therefor, the heat saver and blerer from your old jeb. — are 
te receive for the above the net sum of Five Hundred and Eighty 
Bellare ($580.00). Upon receipt of the equipsent from the Cary 
Wig. Gow, we will install «= temsorary burner for hesting the house 
during construction. 

*cithin ten days after delivery ef the furnace and bdlorer 
and tanks and te instaliation, we are to receive Five 
Hundred Bellare ( 96) cash on account, balance to be paid 
upon Completion of installation. 

“any parte which prove defective in material or vorkmanship 
within one year, will be repleced free of charge. Also service 
will be given free on 5 service tickets, good within = year from 
the date burner «xs installed. OSuring thistime you cre te 
purchase oil from Superior 011 Ce. or other company, accepgable 
te us, and use #1 of1.* 


that he carried cut 211 the terms and conditions of the agreement 

and @as entitled to be compensated therefor in the sum ef $680.00, 
together with other sums due ani owing from plaintiff, and he denied 
that the heating slant ess defective in construction, design, 
operation or instaliation, or in any other respect; denied that the 
heating plant discharged carbon; denied that on February 20, 1936, 

in the absence of plaintiffs and without their consent, he so operated 
the heating syste= thet it caused a great amount ef ecarben dust to 
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be discharged in the interior of the building, thereby domaging 

the «slis and plesteri ng of the premises, ond denied that any 

damage at all was eaused as alleged by plaintiffs. The counterclaim 
alleged that on or about December 2, 1935, the agreement above 
recited wes entered into; thet theresfter he fully performed the 
same in all respecte and that thereupon there became due and payable 
to him the sum of $580.09; that in sddition te «uch sum there was 
eleo due him from plisintiffs the further sum of °185,0° fer the new 
burner by him instsiléd in the premises at the specisl instance and 
request of pisintific, whe promised te pay him the seid sum of 
$185.00 on demand; thet there ==s also due him the sum of £19.99 
from plaintiffs for cenneeting up the eleetficsl switch ani thermostet 
at their special instance and request and upen their promise te psy 
therefor; that there was ajso que the sum of °5.00 for the hot eater 
@oil furnished by defendant to plsintiffs at their special inetance 
and request 2nd upon their premise te pay therefor; that the claims 
for 9185.00, 710,00 and $5.00 are in eddition to the $580.00, which 
plaintiffs owe him; that the agreesents fer the ed4itiensl sums 
sere made subsequent to and by way of modifieaticn of the original 
agreement of December 2, 1935; that there was aleo due him froma 
plaintiffs the sum ef $76,600, being the value of the cld blower and 
hest sever, mentioned in the third pseragreaph of the agreement of 
December 2, 1935, which, according to the terms of the sgreement, 
was to be taken back by defendant and for that reason the agreed 

sum of ©76.00 eas deducted by defendant from the cest of ssid 
instalistion before arriving at the net amount of $589.00; that 
contrary te the intentions of the parties, the old bloser and old 
hest saver were appropriated by plaintiffs to their orn use and 
have not been returned or delivered by him; thet on that account 
Pisintiffs owe him the additional sum of £76.00; that on December 2, 
1935, he entered inte on orsl agreement with plaintiffe, separate 
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and supplementel to the principal agreement heretofore set cut; 

that by the terme and conditions of the supplemental oral agreement, 
defendant, at the special instence 2nd request of plaintiffs, sgreed 
to furnish lsyouts, schedules, drewings and speci fications for the 
entire instelletion of the sheet etal duet work in conjunction 

with the sheet metal work to be installed by sheet metel contractors 
in the premises in conjunction with the hesting equipment specified 
in the prineipel «greement; thet defendant, under the supplesental 
agreegent, was also te furnish supervision of the insteliation of 
the sheet metal duct work; that in consideretion of the verformence 
of the service provided for in the supplexentel sgreexent, plaintiffs 
agreed to pay him the sum of $200,00; thet 211 of the services sgreed 
to be performed were fully and satisfactorily performed, and he 
Claimed damages in the sum of 91,056.06. 

Pisintiffs filed an affidevit of defense to the counter=- 
olaim, which joined issue on virtually all of the allegstions. The 
ease wae tried before the court without a jury, and on July 25, 1938, 
the court found the issues sesinst pisaintiffe and in faver of 
defendant, and assessed damages at the sum of $1,041.00, and entered 
judgment against plaintiffs, on August 24, 1938, the plaintiffs 
presented a vritten motion «sking the court to vacate the judgment. 
On 4ugust 29, 1938, the court everruled the zotion to vacate. This 
appesl followed, 

The first point discussed by plaintiffs is that the 
defendant failed to prove thet the minds of the parties set upon the 
terms and conditions of the agreement. The evidence introduced at 
the trisl is quite voluminous, Without stating the evidence in 
detail, it will suffice for us to say that we have given it eateful 
consideration. There is « sharp cenflict in the testimony. The 


decision as to whether the agreement hed been established by a pre=- 
ponderance of the evidence necessarily depended upon the eredence 
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that the trial court enve to the testimony of the witnesses. The 


trial judge had an opportunity te observe the witnesses and vss in 2 
wetter position than this ccurt to determine the credibility te be 
accerded to their testimony. In the atate of the record that is 
disclosed, we are an warranted in disturbing his determination that 
a Yelid contract was entered inte between the parties. The sgreement 


was in writing, but ess not signed by plaintiffe. There is evidence 


from which the court had the right te sconelude thet even though plain- 
tiffs did not sign the agreement, they sccepted the terms thereof. 

The second objection leveled at the judgsent is that de- 
fendant cannot recover “under ite theory of quantum seruit”. It is 
plein from =n @xaminstion of the record that defendsnt did not 


attempt to recover on the basis of = cuantum meruit. He sought 


- feeevery on the besis of 2 parol contract. 


Finsliy, pisintiffe 2ssaii the judesent by ssying that 
the defendant “having insteiled his furnece in oclsintiff's residence 
to demonstrate its fitness to the satisfaction of slisintiffs as an 
inducezent to obtaining ® sale of same, cannot obtsin the value 
thereof or cest of making the demonstration in the absence of proof 
that same proved satisfactory cnd a sale was aade. The risk of 


plaintiffs being satisfied end thereafter consummating a purchase 


is entirely upon defendant." The first point diséussed covers this 
proposition. ¢ have held thet there is evidence in the reeerd which 
justified the court in finding thet the parties asde agreements as 
contended by defendant. we agree with plaintiffs thet if the 


arrangement madé contemplated that defendant was to install the heating 


plant for the purpose of demonstrating its fitness as an inducenent 
to procuring « sale, and that after such demonstration pisintiffs 

did not decide to wake the purchese, then defendant could not recover. 
However, the trial court found agsinst plaintiffs on that issue. 
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The dispute between the parties «s to whether the agree- 
ment was carried out by cefendant, resolved itself inte a matter 
of the view that the court teok ss to the credibility of the 
witnesses. ‘te are of the opinion thet there was evidence in the 
record which justified the court in deciding thet the defend=nt 
performed the agreement. The discussion as to the making and 
perforuence of the principal agreement applies with ecusl ferce to 
the making end performance of the supplements1 agreement, 

For the reasons stated, the judgment of the Yunicipal 
Court of Chicege is sffirmed, 

JUDGHENT AFYIRWED, 


OERIS E. SULLIVAR, P.Jd. AND HEGEL, J. COCUR, 
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MARTIN J. HECHT, INC., 
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—E DELIVERSS THE OFIAION OF THE COURT. 

On April 21, 1938, plaintiff filed « three count complaint 
egainst defendant in the Cireuit Court of Gook County. The first 
count averred “thet the defendant has ecolleeted the sum of 83,172.18 
Upon open accqunts belonging to the plaintiff end which money the 
defendant fraudulently and tortiously appropriated to his own use, 
and he has failed to secount therefor, and still fails te secount. 
wherefore, plaintiff preys judgment agninst the defendant in the 
amount of $3,500.00 for the malicicus withholding ef said sum of 
money.* The asended answer of defendant denied the allegations of 
the complaint and alleged th=t pisiatiff and defendant entered inte 
a eontract fer the period of one year whereby defendant e=« te 
receive a sum of $75.00 per week, which ws te be charged against 
him for commissions; that on all s=les of fur garments made by the 
defendant, plaintiff was te receive the cost of the garments plus 
20% over and above the esid costae, and the balance, if any, to be 
eredited to the sceount of defendant; that on all erders takén by 
defendant for repairs and slterations of fur garments the plaintiff 
was to receive 20% over and above the actual costs of materials and 
laber, and the belance, if any, wes to be credited to the account 
of the defendant; that on all storage and cleaning jobs secured by 
defendant, the defendant was to receive 50% of the charges ande thereone 
The defendant further alleged that pleintiff has failed and refused 
to account to him although defendant repeatedly dessnded the suas of 
money Collected by plaintiff under the seid agreement for commissions, 
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and that plaintiff is indebted te defendant in the sum of $4,000.99. 
defendant in his brief calle the intter part of the enswer = 

setoff. However, there is no prayer for relief. fisaintiff replied 
to the amended angwer in which it denied that all the money collected 
by the defendant for the eccount of plaintiff es< turned over toe 

the pieintiff; that the defendant keot large sums of money which 
were turned over to sim for the eccount ef the slaintiff fraudulently 
and tortiously snd with intent and design te defraud the plseintiff 
out of the sums of money due his; and that the defendant failed 

to properly «coount te the pleintiff for all sums of seney collected 
by the defendant, which belonga to the plaintiff. Uefendant filed 
an amended anewer ahd cress complaint for an accounting, which 

eross complaint asileged thet the parties entered inte = contract 

as deseribed in the anended enswer; ‘thet plaintiff egreed to account 
to defendant fer 211 commissions esrned by plaintiff under the 
contract; that defendant repestedly demanded an accounting from 
plaintiff, but piaintiff refused te do so; thet the defendant eas 
unable to state the amount thst was due to him beceuse all the books 
and records were in the pesseesion of the plaintiff; thet an order 

be entered requiring the plaintiff to render & true end full acecount- 
ing of the moneys so received by him under the terms of the said 
Contract; thet 2 judgment be entered for the defendant for any sum 
or belanee found te be due him from the plaintiff and the defendant 
have such other and further relief as may be just. The cross 
Complaint alleged, in addition to the matters set ovt in the complaint, 
that the defendant was permitted te earry on his own business 
independently in the establishment of Martin J. Hecht, Inc., a 
corporation; thet for the use of the space in plaintiff's solace of 
business, he was to pay the plaintiff as hereinbefore set forth in 
the contreet; thet the plaintiff furnished the defendant's customers 
with en inferior grade of fur and thet theresfter the defendant 
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eas compelied te allew the exid customers the full amount of the 
purchese price to the damage of defendant; thet plsintiff replaced 
good, velusble mink skins belonging to 5 customer of the defemiant 
with cheap skins and that the deferniant woe compelled te replace 
the same to the damage of the defendant; that pleintiff friled to 
return « mumber of fur garments belonging to customers of the 
defeniant and that the defendant was compelled to provide ner gornents 
or pay for the same to the damage sf defendant. Plaintiff moved to 
strike the defendant's amended answer. The motion to strike vas 
carried beek to plaintiff's compisint and waa sustained as te the 
third count. The aption to strike defendant's azended ansrer xs 
overruled. The csuse was tried by the court without a jury. On 
January 28, 1959,the court entered the fellowing order: 


"Thereupon the Court proceeds to hear further evidence 
adduced herein and after hesring all the evidence adduced and 
seen Be ear eivised in the premises finis the issues e¢sinst 
the defendent on hie claim ef set-off; and further finds the 
—— in favor of the plaintiff for the sum of $1,981.00 in 


e 

"Therefore it is considered by the court that the ecjaintiff 
do have and recover of and from the defendant, Frank Steigerwald, 
ite said demages of $1,981.99 in form as aforesaid by the court 
assessed together with its costs and cherges in this behalf 
expended ond have execution therefor. 

*Thereupon the defendant enters herein his motion to vacate 
the —— order which suid sotion is hereby entered of record 
and cont February 3, A. 5. 1939, et two PM. 

“Thereupon on motion of claintiff it is ordered thet count 
two of plaintiff's complaint be and the same is hereby dismissed,* 


On February 5, 1939, the court entered the following order; 


“This cause coming on to be heard upon a motion to raceate 
the judguent heretofore entered herein, and both parties to the 
cause being represented by counsel, end the court being 
advised in the premises, after heaving heard argusents of counsel, 
and having considered the evidence introduced, doth order: 

*(1) That the finding and ju nt entered Jamuary 28, 
1939, be and the same is hereby yaeated, set aside snd wheily for 
Raught esteemed, and the court having tried the esse without a 
jury, and heving heard the testimony of witnesses of both the 
plaintiff and defendant, and having considered the documentary 
evidence intreduced on the trial and having heard erguments of 
counsel fer the plaintiff and the defendant snd being fully 
advised in the premises, finda: 
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*(x) Theat the defendant, Frank Steigerwald, wilfully, 
maliciously, tortiousiy ond fraudulently converted to his own 
use the sum of Hineteen Hundred Eighty One Uoliars ($1981.96) 
the money and property of the plaintiff, wertin J. Hecht, Inc., 
& Corpor:tion, with the intent te cheat and defraud the plein- 
tiff out of the «sme, and the Court doth assess the vleintiff's 
damages at said sum of Sineteen Hundred Eighty One Gellars 
(#1981.09) and the Gourt finds the issues in fevor of the plein- 
tiff on the cross-complaint filed by the defendant ageinst the 
pisintiff, 

*Iit is therefore, ordered and sdjudged that the plain- 
tiff, inrtin J. decht, ine., 2 ceorporstion, do have and recover 
from the defendent, Frank Steigerrsld, the sum of Nineteen 
Hundred Eighty One Delinrs (71981.09) together with all its 
eests in thie behalf expended, to be taxed by the Clerk of the 


Court 

*(2) That as to the counter-claim filed by the 
defendant, the defendant take nothing by his sid ceunter-clisina, 
and that the plaintiff, Martin J. Hecht, inc., = corsorstion, 
on said counter-cleim go henee without dey. 

*{t is further erdered thet on motion of the oisintiff 

Sount II of the complaint be and the «sme is hereby dismissed. 
"it is further ordered that the Clerk of this court is 
hereby directed to isare a capias ad estisfaciendum sgainet the 
defenient, Frank Steigerwald, direeted to the Sheriff of Cock 
County, to be by him exeeuted serording to law," 
From the latter order, defendant preseeutes this appeal, 

The first point urged by defendent is that the trial 
court erred in arbitrarily vacating = finding and judgment entered 
on Jemuary 26, 1939, and entering « new finding and judgment sub- 
stantially different from the former on February 3, 1939. in 
Support of this contention, defenisant relies on paragraph 7, 
section 50, of the Givii Practice Act, (Section 174, chapter 110, 
Ill. Rev. Stat. 1939), which reads that “the court my in its 
discretion before final judgment, set aside any default, and may 
within thirty days sfter entry thereof set aside any judgment or 
decree upon good cause shown by affidavit, upon such terms and 
conditions as ghell be reasonable," fhe record does not show that 
defeninnt raised any objection because of the absence of an 
affidavit at the time the court considered the entry of the second 
judgment order. It will be observed that Section 69 of the Civil 
Praetice Act, (Section 195, Ghapter 110, Ill. Rev. Stat. 1939) 


provides that whenever in any proceeding evidence shall be necessary 
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eonserning any fact which, according to lar and the practice of the 
court, may be supplied by affidevit, the court my, in its discretion, 
require euch evidence to be presented, wholly or in varf, by oral 
exasim tion of the witnesses in opem court. %¢ mist assume that the 
court acted in accordance with the lew. The record does not purpert 
to be complete and does not show that the court did net hear evidence 
or listen to statements of counsel which took the slace of evidence, 
The first point urged, therefore, ie not walid. The defendant 

eould not complain for the further reason thet he moved te voeate 
the judgment. It is clenr th=t the making of his action retained the 
matter within the bosom of the court for further consideration. 

The second point urged ia that the court erred in finding 
against defenient on his eress complaint for an accounting in equity 
in the second judgzent because the first judguent contained ne finde 
ing on the cross complaint for sn accounting in ecuity and there was 
no evidence heard by the trisil ecurt between January 28th ond 
Februery Srd upon which the court could make such finding. our 
Comment as to the first point disposes of the second point. Horever, 
we have carefully examined the plesdings and ere estisfied thet shat 
the defendant cslis the setoff and counter claim are substantially 
the same. In the first judgsent, the court ruled against defendant 
on the setoff. it is apparent thet chat the court had in sind was 
the cress Complaint in ecuity. 

Ag ® third point, defendant urges that the second judgment 
is void beceuse it is not supperted by the pleadings and is in 
fatel voriance with the same. in our cpinion, the second judgment 
is in sccerdance with the pleadings and is not «st vorienee with 
the seme. Uefendant also insicte that the court erred in entering 
a judgwent in tort where the lisbility, if any, arises out of » 


bresoh ofa purely contrectusl duty. An examination of the plesdings 
discloses thet mlice is the gist of the action sued upon. In 
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the esse of Greener v. Broep, 222 Ill. 221, certain accounts 

receivable were sold to the plaintiff, which the defendant res to 

eollect ani turn the proceeds over to plaintiff. The court said: 

*The sole cuestion controverted in this court, under 
the plesdings, is whether malice wae the gist of the action. 
The in the cireult court found pleintiff in error ess 
iity of conversion. The action was one in tert based on 

Reataiens conversion. Malice, =s that term is used in Gases 
of this character, does not necessarily ween hatred or ill-will, 
but perteins to wrongs which are inflicted with en evil intent, 
design or purpose. Guch malice may be shorn by showing that 


the guilty perty ess actuated by —22 motives with intent 
to ig an injury. ey v. Knigh 292 oe! 306; 


~ 291.) Thies is the "g st of the action’ which 


Gonstitutes the basis of the suit and without which the suit 
could not be asintainable. It ie the essential ground or object 
of the suit, without which there is not » cause of action. 
Tg Vv. Wix, 199 Ill. 2544) The case alleged in the 
was one cherging malice and not merely an sction for 
the recovery ef money. alice * therefore the gist of the 
action end the capiag ed satiszaciendum «as provwerly issued." 

. The fifth peint is that the pleadings are insufficient 
upon ehich to base the issuance of 2 eapias ad satisf=ciendum. In 
our opinion, the pleadings sre sufficient on which te base = judgment 
in tort and om which « sapies 2d s#tisfacieniym could issue. ‘The 
Court did not bring before us » report of the proceedings at the 
trial. Therefore, we sre not calied upon te determine whether the 
evidenee warranted the finding and judgment. 

Finally, defendant asesils the judgments as maillities 
"because it is impossible to determine upon which count the trial 
court entered the judgments." On entering the judgment of February 
3, 1939, the court permitted the defendant to dismiss the second 
count of his complaint. Under Section 5° of the Civil Preetice 
Aet, (Section 176, Chapter 110, Ill. Revs Stet. 1939) the court had 
a right to permit the dismissal of the second count. Therefore, 
it is plisin that the judgment is founded upon the first count of 


the complaint, 
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On July 12, 1939, appellee presented a motion suggesting 
the desth of appelient, and secompanied the sotion by on affidevit 
showing that appellant died on July 2, 1939, On July 14, 1939, 
the suggestion of the death of appeliant e«s entered of record. 
then ond if an adminietrator, executor or hetr ie substituted as = 
defeniant, it ia manifest that = sapias 2d satisfaciendum cannot 
be iesu€d ageinst such substituted defendant. 

For the ressons eteted, the judgment of the Gireuit Court 
of Cook County is affirmed. While affirming the judgment, in vies 
of the fact that no one has been substituted for the deceased, ee 
cannot at this tise enter 2 judgment for costs. 

JUDGEENT APPIAMED, 


HEGEL. J. AND GEHIS E, SULLIVAN, Pid. CONGUE, 
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BR, JUSTICE BURKE DELIVEXED THE OPINIOR GF THE COURT. 

At the annual meeting of the electors of the Township of 
Thornton, held on April 6, 1936, three resolutions were adopted. 
The first provided for the payment ef office rent for the members 
ef the Board ef Town Auditors, for stenogrsphic hire for Supervisor 
end Town Clerk of the township; for fees and expemes of the Board 
of Town Auditors in attending mectings, 2nd 2 lump levy oreviding 
for the payment of dues and expenses in state and county associations 
of township officials. The second reselution provided that sil 
checks issued by the 'ownship Supervisor as ex officio Treasurer of 
the township should be countersigned by the Highway Coamissioner 
on checks drawn against the “oad and Bridge Fund and by the Torn 
Olerk for checks drawn on all other funds. The third resolution 
provided thet sll poor relief orders isqued by the Township _ 
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Supervisor as ex officio Gverseer of the Poor shovid be audited by 
the Soexrd of éuditors of the township and the certificate of 
correctness or rejection attached thereto; that the claims so 
oertified should be deposited in the Office of the Town Clerk, whe 
should then isaue a voveher for the payment of the proved claias te 
the Treasurer in the eanner that other township claims are paid. 
The relator, as 2 resident, citizen, tax payer and voter of the 
township, filed a complaint in chancery in the Circuit Court on | 
&pril 19, 1938, and prayed for an injunction restraining the 
various officers involved from c«rrying out the provisions of the 
resolutions. The complaint elso asked that the court enter « 
decree declaring each of the resolutions illegal sand void. The 
attorney for the reintor served notice on ali interested parties 
thet he would appear before the court on April 21, 1938, and ask 
for the issuance of a temporary writ ef injunction in accerdance 
with the prayer of the complaint. fhe parties appeared before the 
court on April 21, 12338. At that time the eotien was continued. 
Subsequently, ali defendants except Siliiam F. Prepper, Supervisor 
of the Town of Thornten, and ex officio Township Treasurer and 

£x officio Overseer of the Poor, filed an anaver, which, in substance, 
asaerted the velidity of the resolutions. dr. Prepper, in his 
official capacity, filed an answer in which he expresses the belief 
thet the injunction should issue, es preyed for by the relater. The 
record dees not show that a temporary injunction wes granted. 
However, it is apparent that the parties agreed to withhold acting 
under the resolutions until the court has passed upon the matters 
in issue. The mtter was heard before the cheneellor on the com- 
plaint and the answer thereto. The facts are not in dispute. Gn 
Secember 8, 1938, the chancellor entered a deeres wherein he found 
that the allegations of the complaint correctly set forth the 
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3 
rights, powers and duties of the defendents, and that the resolutions 


adopted were mull and void, exeept Seeticn 2 of resciution Hoe le 
The decree perzanently enjoined the defendants from in any manner 
interfering with the Superviser of the Township os ex officio 
Treasurer and ex officio Overseer of the Poor, The defendants, 
except Willism f. Propper, vrosecuted this appesl from the decree, 
On April 13, 1939, the attorney for Yilliem F. Propper presented 
his motion asking that the appeal be diamissed on the cround that 
on Acril 4, 1939, st the anmuel meeting of the electors of the 
township, resciutions were adepted repenling the three resolutions 
ssaniied in the instant conse. Attached to the motion sresented to 
us, are copies of the resolutions sdopted by the eiectors on April 
4, 1339. The relater did not file any objections to the moticn to 
dismiss, fhe other defendante filed objections ts the motion, 
urging three points. fhe first is that resolution Ho. 1 expired by 
its own limitations prior to the annual meeting held on April 4, 1939, 
and that, therefore, guch resciution seuld not be repealed at the 
annual meeting. It does not appear that any versens were hired, any 
preaises rented, or any expenditures made er contracted for under 
this reselution. The second point urged in opsosition te the zotion 
to dismiss is thet ir. Propper has not attached to the sotion duly 
suthenticnted copies of the resolutions passed by the electors at 
the annus] meeting held on April 4, 1939. Sowhere is it disputed 
that auch resolutions sere adopted, fhe only point mde is that the 
copies submitted to us are not properly authenticated, The final 
criticiom leveled at the motion te dismiss is that the resolutions 
adopted at the annual aseting held on April 4, 1939, are *based upon 
® decision by Judge Prystalski of the Cireuit Court of ook County, 
which these defendants claim is erroneous. ‘esolution fo. 3 which 












.ceraed aff met? issqc* elit bedwoerezs yroqrerd .Y ae Et 
bednecsra Tecqori .¥ megitte tot Yemenite edt evel yeh kita 
tad? Auwots od? wo Mecttucth oo Letqus ede tly pahied walter 

odd Yo etodosts vit te Yatton Innis Odd se” 068E py 
eHoitcloss: seTtt of? gutiasest hedges orew taeltulomet , - : 
ot Seonéeets soffor ad? of badoaret © ———— — 

















- of @edten sud of edtotdootdo ws SLtF tee ——— eet — 
Eiao⸗ add et bert — — wr 










igi enti lak nae on ah 
etalk len Sih sienna tier waa -ehiale. Wb NAaE A el 
te etgdood= ant WW Beceny enottifocer eat te c0lged Gated 
eetuceih si ef aveiteol .O8EE 2 Linch oo bled galien | 
od? tedt et sbex tetoc yite edt soot te amnbtatonen doce tate 4 
fant) ed? bofaottestdux Uesqote tod ere aa oF Dedtindss J 
— — — 
SS Ce J— 
Uinwsd food Yo seven Thuord off ———— od 
dela & of aobtuioein — bs 


















4 
ig on appeal in this Gourt end which was allegedly repealed by 
the electers of Thornton Township at the annual meeting held on 
April 4, 1939, is in conformity with the stetutes in auch case made 
and appreved, end the allegedly repealing resolution attached to 
the motion of William F. *repper is illegel end void." The motives 
that actuated the electors in adepting the repesling resolutions 
ere imaaterial. The important faet is thet they did adept the 
resolutions. The objection states that the “repealing resolution* 
attached to the motion is illesel and veid. vefendents did not 
present sny countersuggestions snc did net enlighten us as te why 
the repesling reselutions sre void. 

Go good ressen has been shown as to why the action of 
the electors in adopting the repesiing resolutions wee not proper. 
fe are of the opinion that be@ause ef the =doption of the repealing 
rescluticons, the matters presented in the briefs are soot suesticnsa. 
For that reason, the sppeni should be snd it is dismissed vithout 
sosts to either side. 


DESIG EB. SULLIVAN, Pod. AWD HESEL, J. Concur, 
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JOHN ZUNCIC, STEVE ZUNCIO and 4 
a COURT 


JOHR SABOTA, 
cote... COUNTY. 









2902 T.A.557° 


4. sustip OREE DELIVERED THE OPINION OF THE COURT. 

jn April 25, 1938, the Seeretory of State isaved a charter 

to Vad@invaci A Podporujici Spolek *Ileve" V Chieago, Illinois, 
auo⸗ ional end senevolent Society “Yieve" of Chiesgo, Illinois.) 
It was formed for the purpose of “autusl assistance, and aupport 

of its members in cnses of sickness, meed or death, by voluntary, 
benevolent and free contributions by its members and alse to 

elevate morally and edueste ite sembers by engendering and fostering 
leve of thie country and of mankind in general, and by educational 
instructions, lectures ani entertaingents.” The society sdepted by- 
iaes, Article 10 of which govern the suspension and expulsien of 
members. Paragraph 3 of Article 10 provides that « member whe 

has scted immorally may be expelled, Pavagraph 5 provides that 

"a member who without any specific reason, which he can prove, 
abuses oF slanders officers or members of the society” my be 
expelled. Paragraphs 7 and 8 provide that: 

“any offense of the by-laws or society by 2 member should 
be announced at o reguler meeting, at which time » committee of 
three shall be elected to thoroughly investigste the matter and 
report findings at the following meeting. 
ra guar seeretery shall notify a suspended sember of 

Persons of either sex between the sges of 16 and 40 years of Czeck 
extraction from Jugosiavia, are eligible to membership. The spouse 


of a member my also join, providing he or she speaks the Creck 
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lengusge. In duly, 1934, the society had about 250 members. On 
February 9, 1922, John Zuncie and Steve Zuncic became wembers, and 
en February 14, 1922, John Gsbots became a member, They are the 
plaintiffs. Jan France, Rudolph Prohaska, fred fecha, Anton Vicek, 
Vaclav fucek and Vaclaw gebs, as well as the plaintiffs, vere seubers 
of the society in July, 1934. A benefit certificate was issued to 
each of the plaintiffe, which provides for the payment of e death 
benefit in the sum of $109.00 to » designated beneficiary. In 
addition, the by-laws previde that esoh sember ie entitled to sick 
benefite at the rate of $2.50 per veeek for o maximum of ten weeks 
in esch year, At a regular meeting of the society held on July 12, 
1934, in « hall ioested at j@th end May Streets, Shicage, Rudolph 
Prohaske presided. forty six smembere attended. In the course of 
the meeting, Joseph Lacina stated that on Sunday, July 1, 1934, he 
was “attacked and beaten up in Willow Springs in the forest by 
brethers John Sabotea, Stephan Zuncic and Jehn Zuneic*, plaintiffs 
herein, and that the stteck took place st an cuting given by a 
sports Glub. He requested that the three plaintiffs be expelied 
from the society. @abotn protested that the occurrence had nothing 
to do with the society, and declared thet Lacina should not have 
been at theouting, not having been invited; that he, Lacine, had 
not made any donation towards the expenses; that Lacina was auked to 
leave; thet he did not obey and that a fight ensued. The presiding 
officer asserted that the sesiety wae concerned in the incident as 
Legina had to be treated by & physician and the society ess required 
to pay him, Lacina, a sick benefit. A debate followed in which the 
fraces in the forest wse thoroughly discussed. Sabeta argued thet 
the society hed no right to try them. It was then decided to vote 
by ballot on the proposition as to whether the three plaintiffs, 
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3 
who were charged with heving asomulted Lacina, should be expelled. 
Teenty eight sewbere voted for expulsion, ¢ight voted against 
expulsion and ten members refrained from voting. The presiding 
officer then informed the three plaintiffs that they were expelled 
from the society, Subsequent to the aeeting, the secretary, Vaclav 
Tucek, sent s written netice to the meabers, telling them of the 
‘expulsion, and informing them that st the regular meeting te be held 
on August 9, 1934, = disoussion would take place eoncerning the 
plaintiffe "who were expelled from the society at the last meeting.* 
On August 9, 1934, plaintiffs were present in the hall. The : 
resident, however, refused te open the meeting until the plaintiffs 
left the hall. At his insistence they left. Ouring the meeting 
Veclaw Tucek moved to have the expulaion reconsidered. After con- 
siderable debate, the motion to reoonsider was put to a vote. Trenty — 
five members voted egainst reconsideration and twenty three menbers 
voted in faver of reconsideration. Therefore, the motion te 
reconsider failed. After the vote was announced, Jan France, a past 
president of the sotiety, took the fleor and spoke upon the sims and 
purposes of the society. Plaintiffs contend that in the course of 
his remarks, Yrane ateted that the measbers “will not. tolerate any 
beotleggers, gangsters or murderers to be associated with them in 
the same society.” Plaintiffs alee contend thet Vaclav Seba arose 
after frane had concluded, and thet Seba steted, in substance, that 
Frane was entirely correct and thet the ledge members should net 
associate with such ‘gangsters and bootleggers." 

On December 12, 1934, plaintiffe filed a tro count compleint 
in the Circuit Court of Sook County. The complaint was stricken, 
On May a5, 1938, plaintiffs filed » two count amended complaint. The 
first count nemed gen Frane, Rudolph Prohaska, Fred Becha, Anton Vloek, 
Vaclev Tucek and Vaclav Seba as defendants, and charged thst on 
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Auguat 9, 1934, in a certain discussion of and concerning the plain- 
tiffs, at = meeting of the society in the presence and hearing of 
divers persons they fslsely end meiiciously spoke and published of 
and concerning plaintiffs, false, scoandalous, malicious and defamatory 
words, stating that plaintiffs were “gangsters, hoodlums, tootleggers 
and murders," weaning thereby that plaintiffs were a low type of 
people who had violated the law and violated the prohibition laws of 
the country. In the first eount plaintiffs asked damages against 

the individual defendents in the sum of $25,000.00. The second 

@eount was directed agsinst the society and was bottomed on the exmal- 
sion of plaintiffe at the July, 1934, méeting. The count charged that 
the expulsion was unlawful. It also charged that the section of the 
society in not allowing the plaintiffs to partédipate in the meeting 
of Auguat 9, 1934, was wrongful. Plaintiff John %uneie asked for » 
judgment against the society in the sum of $8,000.00, Steve Zuncie 
asked for 2 judgment in the same sum, and John Sabota asked fer a 
judgment in the sum of $9,090.00. The defendeante answered and 
admitted thet the plaintiffs were sembers of the society, denied that 
pleintiffs had complied with the rules and by-laws, or that they had 
alveys conducted themselves in 2 manner creditable to the society, 
denied thet they falsely, maliciously or otherwise speke of or 
published concerning plsintiffs any false, scandalous, malicious or 
defamatory words, denied thet the expulsion of plaintiffs was unlarful; 
asserted that the expulaion was proper, and denied that plaintiffs 
suffered any damages. On October 19, 1938, the defendants Fred Beoha, 
Anten Vbeek and Vaclav Tucek were dismissed from the cause on motion 
of plaintiffs. The onuse wae tried before the court without 2 jury. 
The Court sustained « motion toe find the defendant, Rudolph Prohaska, 
not guilty. The court found the defendants, Jan Frano and Veelay 
@eba, guilty of slander and assessed their demages at the sum of 
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8300.00 and entered judguent secerdingly. The court found the 
society guilty, as cherged in the second count of the amended com- 
plaint, and assessed plaintiffs’ daeages at the sum of 7290.00, and 
entered judgment ageinst the society for $200.00, tach judgment 
was in favor of all the defendants without apportionment. This 
appesl followed. After the elaintiffa were expelled, Joseph Lacine 
filed an action for damages in the Superior Yourt of Yook County, 
being case No. 34 2 13765. The action was based on the agenult, 
which he asserted was made on him by the oleintiffe. That is the 
same assault which was the besis for the expulsion of the three 
pinintiffe. The action in the Sunerior Jourt resulted in a verdict 
and judguent in favor of Jeseph Lacina and azaineat the three plain- 
tiffs herein for 1,500.00, The defendants therein, who are plain- 
tiffs here, appealed to this court, and in an opinion filed in ease 
Hoe 393529 the judgment was affirmed, fhe defenients therein asked 
the Supreme Court of Iilinois fer leave to appenl. The request was 
not granted, 

We shali first consider the finding and judgment of the court 
entered on the first count of the amended compisint. That is the 
Count which cherges the individual defendants with slander. The 
first criticiem leveled at the judgment is that the findings are 
against the manifest weight of the evidence, The alle ged defamatory 
language was uttered at the August, 1934, meeting. The answer of 
the defendants Genied thet such language was used. The answer of 
the defendant aece an issue enly of the prevosition ss to whether 
the alkzed defamatory language Pad been used end whether plaintiffs 
were damaged by such lancuage. A perusal of the transcript of the 
testimony establishes that there was competent evidence that the 
langusge was used, The testimony is eonfAicting. In that situation, 
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this ecurt will not interfere with the findings of the court on 
questions of fact unless they are szainst the sanifest weight of 

the evidence, After a careful examination of the record, we are 
satisfied that the findings of the court are not egninst the menifest 
weight of the evidence. 

Refendants slso ingist thet the alieged defamatory remarks 
were privileged, 2nd point cut thst the defendants were active 
members of the society with the privilege of taking the floor te 
speak on various matters that srose, snd thet defendants had an 
interest in the subject mtter under discussion, namely, the expulsion 
of allegedly undescirsbie sembers. They also osli our attention te 
the feet that the people to whom the remarks were coumunicated, rere 
also members of the sotiety possessed of a corresponding interest 
in the subjeot matter under disoussion. They cite the case of Everett 
ve Delong, 144 Ill. App. 496, 600, as authority for the statexent 
thet “Where words imputing misconduct te another are speken by one 
having * duty te perform, and the werds are epoken in cood faith, end 
in the belief that it comes within the discharge of that duty, or 
where they are spoken in good faith, to these who have an interest in 
the Communication, ond 2 right to know and act upon the facts stated, 
no presumption ef malice arises from the spenking of the words; and 
therefore no action ean be maintained in such cases, witheut proof 
of express malice," (Gefenidents alse urge that before the gords 
Complained of can be considered slanderous, they aust be carefully 
construed in Connection with the entire context of the speeches. 
Defendants acsert thet it was erroneous to hold that the use of the 
werds constituted slander per ge. They state that in the sbsence of 
proof of any dameges whatsoever resulting frow the use of the words, 
and in the further absence of any proof of malice on the part of 
defendants, the section of the court in rendering judgment upon the 
first count wes erroneous. 
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Plaintiffs do not challenge the points of iaw argued by 
defendants. ‘They do, however, say thet the burden was upon the 
defendants to show that the cecesion of the speaking cf the siander=- 
ous words wae privileged, and thet the words were spoken from a 
sense of duty in order to entitle defendants to the protection 
thet attaches te the defense of priviiege. Defendanta argue that 
a Gonsiderstion of the entire speeches and of the cireumstances under 


, which they were delivered, shows that they vere not siluding to the 
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Plaintiffs when they spoke abeut beotleceers, aongsters and murderers, 
There was a sharp conflict in the evidence, The Court saw and heard 
the witnesses, and had an opportunity to cbserve their demeanor, 

and mecessarily determined that the alleged defamatery vords slluded 
to the plaintiffs. The trial judge alse necessarily decided that 


“the defendents did not establish thet they were acting within the 


protection of any privilege at the time the words were uttered, 
Plaintiffs point out that the alleged defamatory worda vere uttered 
after the vote on the motion to redonsider hed been announeed. we 
cannot find that the court was in error in deciding that, under the 
Circumstances, the serds constituted slender per se. The damages 
allowed under the first count are not excessive or unreseonable. 

#e wili now consider the second count, under which a judgment 
wes entered against the seciety for $290.00. Under the byelars, a 
meaiber Gould be expelled if he acted immorelly, or if he ebused a 
member, Plaintiffs did not contend that they were not guilty of 
assaulting Joseph Lecina.. At the July, 1934, meeting it was proposed | 
to pay Lacina sick benefits because of the injuries that he suffered 
from the assault. Plaintiffs argue thet the society had no concern 
with what transpired st the outing. #e are unable te agree with 
that contention. One ef the ourpeses of a society, such as the one 
to which the parties belonged, is to promote fellowship and brotherly 
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8 
love. Clearly, the society had the right to expel the plsintiffs 
if they found them guilty of »cting iumorally or «busing ® member. 
Paragraph 7 of Article 10 of the by-laws provides for the eleetion 
of 2 Committee of three, which would heave the power to investigate 
the offense charged and to report its findings st the following 
meeting. Ho committees was appointed. However, the matter was fully 
aired at the July, 1934, meeting, and sll interested parties were 
present and hed en opportunity te be heard. As we have pointed out, 
plaintiffe did not deny thet they asezulted the sember. ‘het this 
Sourt is interested in knewing is whether subsatentisl justice has 
been eccoomplished, The matter was considered at the july meeting 
ang again at the August seeting. 2ubsequentiy, s judgment was 
rendered against the plaintiffs in the sum ef $1,509.00. The judgment 
was based on the assault because of which the plaintiffs were expelled. 
While the sembers Gould not Know st the time the July and 4ugust 
meetings were held, that Laeina would prevail in an action for damages 
against plaintiffs, nevertheless, the fact that he did successfully 
prosecute such a suit, gives strong support te the section of the 
society in expelling the plaintiffs. ‘se find that while the society, 
in expelling the three nenbers , aad not follow the letter of the by- 
laws, it did so in substance, te are of the opinion thet the recerd 
dees not establish that the society seted wrongfully in expelling the 
plaintiffs. Hnterteining these views, we deem it unnecesaary to 
Comment on the other rulings of the trial court with respect to the 
judgzent on the second count. 

Defendants also urge thet the court erred in entering joint 
judgments where the damages were seversl in cheracter. Ye agree 
that the court should have set out in the findings and in the judgeents 
the amount awarded to each plaintiff. However, the damages are not 
excessive, and the defendents are not harmed by the failure of the 
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Court to apportion the judgment, 

For the reasons stated, the judgment on the first count for 
the plaintiffs and sgainat defendsnts, Jan Frane ond Veelav Seba, 
is affirmed, and the judgeent on the second count in favor of 
plaintiffs and against Vedelaveei A Podperujici Spolek "Ilove", 
is reversed, 


JUDGE RT —— JA FRABG AWD VACLAV 
SEBA AVFIRMED; JUDGUERT AGAINGT 
VZOELAVAGCL ry COPORUTICL SFOLZK * LieyA* 
REVERSED, 


DENIS E, GULLIVAN, ?.d. AND HEBEL, J. Concur, 
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i JUSTICK BURKE DELIVEREO THE OPINION OF THE CoUuRT, 
January 4, 1939, plaintiff filed his two count anended 


statement of claim in the Municipal Court of Chioage, and therein 
sought to recover 2 brokerage commission for precuring « lean for 
the defendants. The firat count «vers thet on Mey 23, 1935, the 
defendantea entered inte a written agreement with pinintiff; that 
in pursuance of the agreement he expended = large amount of time 
in negotiating, for the purpose of sroecuring a loan fer defendants 
in the eum of 75,090.00; thet he did procure the lean for thet 
amount upon the specific terms end eenditions calied for by the 
agreement; that he secured and delivered te defendants the eritten 
Commitment of Investors Syndieate to wake the loan; that the 
syndicate wae then fully onpable of and intended to carry out the 
Commitment; thet on Jum 21, 1935, the defendants agreed with 
plaintiff to aceept the iosn so made and te notify plaintiff and 
the lender when they (defendants) would be ready to execute the 
necessary documents and to receive the funds from the loan; thet 
although frequently requested by plaintiff to execute the necessary 
docusents and to reeeive the funds from the loan in manner and form 
a8 provided in the agreement, the defendante wholly failed and 
refused so to do, ani that thereby the defendants became indebted 
to him in the sum of 92,260.00, plus interest at the rate of 5% 
per antum since July 21, 19365. The written agreement is set out 
in heee yerbs. Plaintiff sued Dayton Keith, Frederick ¢. Curry, 
walter J. Sugden, Charles 8. Tuttle and Charles We Seston, *not 
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individually but ss the Committee for the protection of the holders 
ef first mortgesee bonds seid through the Amerienn Bond and Mortg«ce 
Company®. This agreement sxe between the plaintiff and the 
Committee sc such. A clause therein provided that “nothing herein 
Conteined shali be construed to impose any individual or personal 
lisbility on the members of the Committee, it being expressly agreed 
that the members of the Committee execute this spplieation, not 
individusliy, but se ueabers of ssid Gommittee, pursuant to and in 
accordance with the powers granted to the Gommittee by the terus 
of a deposit agreement dated Gotober 34, 1939, aa amended, all 
liability being expressly limited te the deposited bonds issued 
under the trust deed being foreclosed in the caus* entitled Chieage 
Title and Trust Company vs. Churechill Hotel Gompany, Cirevit dourt 
Ho. B-195937." 

The second count averred that on May 22, 1935, the defendants 
employed him to negotiate for them a lean in the sum of $75,090.00 
under the terms and conditions stated in the agreement set out in 
the first count; that he did, by devoting a great amount of time 
and effort, succeed in procuring » lean from the Investors Syndicste; 
that he prosured from the syndicate a commitment that it had reserved 
and set aside the funis necessory for the purpose of waking the lean, 
vhen defendants should deliver to the syndieste the notes, trust 
deeds and other doousents specified in the agreement; that the 
defendants agreed te accept the loan se reserved and te execute the 
trust deeds, notes and other necessary documents within 3 days, and 
agreed to pay him for his services in procuring the loan, the sum 
of $2,250.00; that although the 30 days had elapsed, the defendants 
had not presented to the lender the trust deeds, notes and ether 
necessary documents for the purpose of seeuring the loan, and had 
not withdrawn the funds of ssid loan out of the coamitment so made 
by the lender, but had abandoned the making ef the loan; that having 
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so sbandened the making of the iosn, the defendants promised plain- 
tiff “shen they should thereunto afterwards be requested* to pay 

him the (2,250.90 for his services; thet he requested payzent on 
duly 21, 1935, which defendants refused to aske; that becouse of 
auch foilure he claimed damages in the sum of $2,260.00, and interest 
at 5% per annum since July 21, 1935. On January 11, 1939, defendants, 
by their attorneys, served notice on plaintiff that they would sppear 
in court en the follewing day ond seve to strike the amended state- 
ment of claim for the réason “among others, that the same fails to 
set forth any cause of action in the plsintiff end thet the im tru- 
ment sued on shows on its face that no sueh cause of action existe.” 
On January 12, 1939, the court sustained defendants" motion. On 
February 7, 1939, plsintiff presented « written sotion and therein 
sought te vacate the order striking the amended statement of cleia 
and te enter judgment thereon ageinst defendants in the sum of 
$2,260.00, plus interest from July 21, 1935. On the same day the 
court overruled the motion te veeate and the motion for = judgment 
against the defendents. Thereupon, the clsintiff elected te stand 
by his amended statexent of claim and the court dismissed the suit 
and entered judgment againat the plaintiff for costs. This appesl 
is prosecuted to review the action of the trial eourt. 

The parties agree that a motion to diemiess or to strike admits 
the truth of the fsacts that are well plesded, ‘There is no challenge 
to the plaintiff's assertion that a genersl motion to strike will 
not justify the dismissal of «= complaint conteining one good count. 
In the inetont case, the defendants served notice thet they would 
appear and argue thet the amended statement of claim should be stricken 
because it did not state s couse of action. They did not file a 
written motion. Their oral argusent in support of their oral motion 
was the equivelent of the old general demurrer. The better practice 
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4 
is to file « written motion. However, the defeniants did not com 


plain of the informality end eannot be heard te complain at this 
time. e will treat the orsi action to dismiss ae the equivalent 
of a general demurrer under the oid practice. 

Defendants aesail the amended statement of claim because of 
# @lause in the egreement which reads, ‘It is further expressly 
understood and agreed that no fees or expenses shell be incurred 
by the undersigned in connection with this applicetion unless and 
until sid lean is actually consummated." Gefendants further sliude 
te the facet that the agreement recites thet *the purpose ef this 
losn is to provide funds necessary to effect a reorgenization of 
this preperty. It is contemplated that said reergenization will be 
consummated under supervision of the court in whieh said foreclosure 
proceeding is pending." The lesen agreement alse contemplated the 
foraation of a eerperstion which would exeeute the necessary 
decuments. Pisintiff dees net sllege that the loan was consuamated, 
In fect, he avers thet the waking ef the loan ens abandoned. Hor 
dees plsintiff aver that the court appreved the lean, or that the 
contemplated corporation «sa orgenized, 

Plaintiff? meainteina thet his pleading alleges sufficient 
ultisate foeta to show a idebility on the part of the defendante. 
He insists that the pleading shows (1) thet defendants hired the 
plaintiff for s specific employment; (2) thet plaintiff performed 
the job; (3) thet defendants promised te psy plaintiff a fixed fee 
for hia services, and (4) thet defendants refused to nay. He calls 
attention to the langusge of Seetion 35 of the Civil Practice Act, that 
all plesdings shall contain » plain and concise statement of the 
pleader's cause of action. Ye understand thet the pleadings in the 
Municipal Court of Chiengo are governed by the provisions of the 
Municipal Court Aet, and by the rules adopted pursuant therete. 
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However, Section 21 of the Givil Practice Act provides that *this 
aection shell not be deemed to «ffect in any way the eubstantizi 
averments of fact necessary te state any cause of setion either in 
law or in equity." We conclude that it is still necessary to 

set out such substential aversents a6 shall state «= cause of setion. 
fhe vord “consummated” has been defined se meaning "to bring to 
Completion, or perfection; to achieve; of the highest degree; 
perfeotion; complete.* ; 

in the oase of Matteson v. galker, 249 Ili. App. 404, 

piaintiff sued defeninnt fer e broker's couniession on « written 
agreement to psy plaintiff a "34 commission * * * if the sale is 
setually consumaated, but not otherwise." Filaintiff's statesent of 
Claim was stricken oni judgment entered for the defendent, the 
App@llate Court affirming the judgment. The court sid; 

“Under the Bentley letter the commission was only payable 
upon the Gonsuamation of o sele, and while it may seem arbitrary 
for defendant to refuse to esrry cut the sale negotisted by 
plaintiff, yet the parties must be bound by their contract and 
the right to recover such commission is not confined to the 
negotiation of the sale, but there aust be something more thon 
thet under the terms of the contraet. There aust be an actual 
Consummation thereof, and there was no consumastion of the sxle, 
The provision is explicit thet ‘if the deal falls th and 
the sole is not made whatever the reeson may be, Mr. © * will 
pay Ro Gommisgicn.' It is not disputed that the sale slleged 
te have been negotiated by claintiff was not —————— and 

to 


thet it did fall through by reason of defendant's refu 
sign the contract of purchase procured by plaintiff and signed 





parties the absence of 2 charge of fraud, as held in Ve 
Aiinois Trust & Savings Yen) 345 Tlie 180. Sourts mR a 
cont Gir terms, No rights dan be edjudiested 
which sre not covered by the express terms of the contract. 
Plaintiff well knew thet the eontraet provided that before 
Goumissions were payable the esle should be setually consummated, 
and that if it wos not aotusily consummated no commissions were 
—— yore the — defendant was given the right for 
agon refuse to enarry out ite terme, As no sale wag made 
binding on defendant, he is not liable to the commis 
jemanded by plaintiff." — — 
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In the case of Husek v. Moywold, 185 111. App. 473, (abstract 
opinion) the pisintiff eued upon = contract with the defendant ond 
ene Sestik thet “each one is to pay the above commission te Joseph 
Gueack when the ¢eal is consuemated." The deal wos not completed 
for want of - merchantable titie. fhe court said; 

"It appesrs from the evidence thot solaintiff himself 

drafted the contract; th=t it wss therein provided that pisin- 
tiff should be paid a stipuisted sum by defeniant as commissions, 
"when the deal is consummated’, and that for the reasons dis- 
Glosed by the evidence the ‘deal’ was not consuemted. ‘Where 
the contract is such that the right of the broker to compensa- 
tion is made dependent unen the actusl consucmation of a sale 
or the payzent of the entire purchase money, « fulfillment of 
those conditions is, of course, 1 prerequisite to his right to 
recover compensation. (23 Eney. Law 2nd Sd. pe 918; Mechem én 
Agency, fee. 965; Ballard v. Shen, 122 Ill. App. 135, 139.)* 
In view of the failure ef plaintiff te allege that the loan was 
~ @onsummated, we are of the opinion thet the first count ef the 
amended statement of claim is vulnerable te the motion directed 
ageinst it. 

Plaintiff atatee thet the second count ef his amended state= 
mem of claim is based on an oral agreement. However, he avers that 
on Mey 233, 1935, the defenients engaged him te negotiate a loan under 
the terms and conditions stated in the agreement set out in the first 
Gount. His employment on May 23, 1935, thereforey was under the 
agreement set out in the first count, which sgreement contained the 
Clause we have quoted. The second count, however, alleges that the 
defendants hed sbendened the making of the loan, and “having so 
abandoned the making of anid lean, promised plaintiff when they 
should thereunto afterwords be requested, to pay him seid $2,250.00 
for his services «foressid.” Although the pleading does not so state, 
we conelude that the promise, after the »bandonment of the making of 
the loan, was an oral one. “efendunts assail the second count by 
aseerting thet there wos ne considerntion for the alleged oral promise 
of the defeniants. From = perusal of the second Count, we conclude 


that if there was consideration for the or=1 promise, such consider- 
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7 
ation consisted of the serviees rendered previous to the anking of 


the orci promies. As we have seen, the serviees so rendered were 
made on the basis thet if the loan eis Sonsumasted the pleintiff 
would be entitled to s cowsission. To use the lenguage of the 
plaintiff, the anking of the loan wos sbendoned by defendants. There- 
fore, there was no obligation, moral or legal, on the part of 
defendants to pay the plsintiff for his services under the contract, 
or on the Desis of » gupntue gerujt. The question then arises es 
to whether # promise to poy for aervices for hich the defendants 
were not liable, constitutes a valid consideretion. By the orsl 
promise the defendants egreed te pay for services for vhich they 
were not otherwise linble. 

in support of his contention that the consideration was 
adequate, plaintiff refers us to the ease of Ninefield v. Feder, 
169 Till. App. 480. The situation there wae thet the plaintiff, a 
real estate broker, ens employed by the defendunt to orecure « 
purchsser for the latter's property. FPisintiff succeeded in pre- 
curing s purchaser, who arrived at an agreement sith defendante as 
to the price and terms of purehace, The defendent then notified 
plaintiff by telephone thet he was elesing the deal, but that plain- 
tiff would have to be aatiefied with 2 $500.00 commission. Pisin- 
tiff at first objected, contending that hia commission should be 
$1,900.00. He finally agreed to take $500.00. The court held that 
the feots clearly established an agreement toe pay $509.90. It eas 
contended that a past act could not serve as consideration for a 
promise, The court found that the consideration was sufficient, 
That case, however, is not applicable to the situation before us. 
Clesrly, in the Winefield case there wns a valid consideration. 
The agreement was that the plaintiff would procure a purchaser for 
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8 
the property. He did se, and claimed thet he was entitled to « 


Commission of 91,000.00. The defendsnt did not want to pay 41,090.99. 
The parties finally agreed that = commiesion of $500.00 would be 
acceptable. In thet esse, the court cited the case ef Sargon v. 
Slerk, 2 Til. 113. In the instant case, the Garson case is slso 
relied upon. we are of the opinion that the Garson cage does not 


support plaintiff's argument. 
We are satisfied that the court wos right in striking the 


amended statement of claim and in entering judgment for costs 
against plaintiff. Therefore, the judgment of the Municipal Court 
ef Chicsge is affirmed. 

JUDGHENT AFFIRMED. 


DENIS EB. GULLIVAR, Peds AND HEBEL, J. CONGUK, 
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BOOTH KELLY LUMBER COMPANY, « 
ecorporstion, 





SO0Q1.A. 588 


JOHN G. RUEL and CAROLINE M. BUEL, 
Appelieée, 


WA. JUSTICE BURKE DELIVERED THE OPINION OF THE COURT, 

Plaintiffa appesl frem an order veeating judgments egainst 
the defendants, purauent te the preyer of a petition filed in the 
trial court under Section 21 of the Municipal Court Act, (Section 376, 
Chapter 37, 111. Rev. Stat. 1939.) Tre separate sotions, later 
Gonsolid» ted, had been filed sgainst the same two defendants. Seth 
@ases, one for $816.52 and the other for 1771.71, were for the 
eeiling price of lumber aold end delivered to defendants, (it was 
stieasdh, Gasdlte to — Lumber Company. They were tried con- 
currently by the court without a jury, and judguents were entered 
on November 19, 1938, in faver of plaintiff and against both 
defendants in each esas for the full amount claimed, The defendent, 
Caroline ‘vel Lawrence, alse called Caroline mM. Ruel, on November 15, 
1938, made a motion to vaeate the judgsents against her, which was 
overruled on levember 16, 1938. Theresfter, on lecember 7, 13928, 
a motion to vacete the judgments of November 18, 1938, and for 2 new 
trial, was filed by the same defendent and postponed to December 22, 
1938. This was never disposed of. The basis of the nction was 
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asserted to be that the judgments were contrary to the lew and 
evidence. Gn Jenuery 5, 1939, defendent sought end obteined leave 
to file « petition under Seetion 21 of the Municipal Court Act, 

and a rule was entered sgeinst pleintiffs to plead, anawer or demur 
within ten days. The petition alleges thet on September 29, 1938, 
the enses were tried before Judge Casey, that no evidence yas 
introdueed by plaintiff concerning petitioner, with the exception 
that for s shert period after the death ef her husband she was paid 
§30.00 per week by “wel lumber Comoany; thet pisintiff's attorney 
ndmitted that he had a weak onse against petitioner and thet the 
Judge remerked that he gould see no basis for holding petitioner 
lisble. fhe petition further slleges that the esses were sontimmed 
te iovember 19, 1938, and plaintiff and defendant John Ruel vere 
ordered to file briefs; that counsel for petitioner endesvered te 
obtain an order finding in favor of petitioner on the Oasis of want 
of evidence to hold her liable, and thst the judge stated it would 
not be necesasry for him te file » brief and thet a ‘not guilty" 
finding vould be entered on fowember 10, 1928; thet on November 19, 
1938, 2 judguent was entered sgsinst petitioner without any further 
evidence having been introduced; that petitioner was not represented 
in eourt thet day because her counsel had been *lulled inte security* 
by the court's attitude on September 29, 1938; that plaintiff's 
attorney advised him of the entry of the judgsent on the afternoon 
of November 19, 1938, and agreed te appear in court without notice 
if petitioner's counsel wanted to make « motion to set aside the 
judgment. The petition next slleges th=t petitioner served notice 
of her intention to heve the judguent set aside and appeared before 
Judge Casey on November 15, 1938, where petitioner's counsel 
remonstrated with Judge Gasey for having entered the judgments; that 
the judge agreed that his attitude had been as above outlined, but 
that he had changed his mind on November 10, 1956, and had therefore 


oe 


bac eal e423 of Yrettaco erew etaomghat edt tadd ed ot hetennes 
ovest bentatds bas tiguos tnebaoteb .C80L 2 yrnumat do * 
Leqtetmué ede to it noteset relay molt tteq * aie ot 
syaeh te teweas ,baela J etiisaiely touiage beredus new okwr ot bas 
(GEL (Of tedmogqet no tod? eegelia mottiser edt aye 0g ldehe 
ams somebive om taf? , year egbub oxoked heir? ‘exes asano edt 
aektqocrs ed¢ dtivy yrmottitey gaimeseneo thtsakedy ed heoubortad 
hau dew tte hnodend wah TM dana oat Ate Raleae trode a wt Aas 
warotis er rtitainig gads jyeqmod aoaavi dour vs Hoow eq 0 
add pons bee cbnottited tamtega veaeo deow # bad od tad? bedthabe 
Tenolvi¢eq gaibled +e? sized on see bivoe ed fade bedranon ogher. 
heuiitaes svow seeco odd Ged? aagelle tedtaut mettiteq ed? .eidakl 
exer Loui aol taahastob bas Ytitakele ban ,880L os devel os 
ef bereveabas renoistseq 102 iseaveo tedt jertotad out of —— 
taow do ainsd etd ae reso Ltheeq to rover ak ‘gadbadt ‘rebte an 








etree tak ead 
biuew 2 besete egbet edt sedt bax volsett od blot oe somebive x 


"yt ling toa" s fat? dae teird aR ern ad mehe xo? vireesoee * 
OL redmevoit ae teas X OL redaew oi, so beretae od Bion — 
—E — trod iw —“ sondage bors¢ne enn | 
botasnesqer don eae ‘tanolti tes tethd jbooubersal ased —— 
xatauosn oant —R saad bunst feeavoe 198 oaucoed Wb tee —— 
a'rttentelg todd ,8BCE «ee acing 92 a0 obuths te _atemwoo oe 
moontedts et? so saomgbut od? te yetne odt to mid Deotrbs ¥ * — 
eotten suoddte xuoo at tesaae of boergs ans B86. OL 2 eduevel 20 
: _ edt ables ten of atten: * odes of betas  Koanvee etnamektitey 24 
‘polton bevzes ramoLthseg teat egeti« axon ‘goktiteq * — 
—— ——— sbise tee susasbut oat ovad of nolgnoval 20d 20. 
 feanweo ‘at ronogeiveq orede 8R8E ⸗ * 


Bike, FE BS FR Be. tap 
at no 
sedt peaeongbut edt boreens gutved zo wand 





s 88CL 
ih gg OED 


feet x. 











MB gle a3 oe 2 gel oe * 
ee me 4 ev errs — — 


a sbentitue evodn as noes fog ‘sbuttsts etd ¢ trdd beerys ra! oe 


| 


erotereds bed ban DEEL OL Tedmovor mo adm nid Degande had of tall 


© 
entered the judgments; thet Judge ooeey set these matters for trial 
on Hovember 16, 1938, and indicsted thet the hesring would be 
Considered exactiy 2a though the esses had not therefore been heard; 
and thet petitioner raised the question et that time sbout net 
wishing to be considered as having made a motion for es new triel. 
The petition then seserts th=t on November 18, 1938, Judge Casey 
announced that that day would be his last day in court; that 
petitioner is informed that Judge Casey did not sit as a judge 
subsequent to November 18, 1938, snd thet his term expired on Gecember 
1, 1938; thet within 30 daye after November 10, 1938, petitioner 
filed her petition fer a new trial, whieh in the absence of Judge 
Casey was referred by Judge Sraude toe the Chief Justice; that 
petitioner believes thet the feets above set forth, coupled with 
the attitude of the court, are sufficient to warrant = new trial so 
that she may be fairly heord and have an adequate opportunity of 
presenting her defense, which petitioner believes, if fairly heard 
to warrant a judgment of not guilty. Petitioner preyed that the 
court enter an order setting the causes for trial, at shich time 
petitioner and pinintiffs would have an spportunity toe be fully 

heard respecting the merits, WPlaintiffs challenged the legal 
| sufficiency of the petition by 2 motion te strike, assigning the 
following reasons; (1) The court did not have jurisdiction to vacate 
the judgwent upon petition because « motion to vacate the judgment 
had been entered within 30 deys and denied by the trial judge; (2) 
Seotion 21 of the Municipal Court Aet provides that gudgments may 
be vaeated under certain cireumatances, but does not afford » means 
of obtaining = new triel, which is the prayer of the petition: (3) 
the petition does not shor grounds for intervention of equity, but 
only alleges an error of law in dudge Casey's decision; (4) that 
the petition does not show 2 good defense, and (5) that the difficulty 
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complained of 2rises out of the feilure ef petitioner's attorney 
te aprear in covrt en the day to which the case was contimved, of 
which he was advised, and is the resuit of his neglieet. The motion 
to strike sai overruled on frebrusry 14, 1939, snd pisintiffe 
elected to stand on the mction. The order reads; “Prayer of 
petition sustained and judgment of November 10, 1928, vaested and 
get seide. Gause set fer trial.* It is from thet order that 
plainti ffe prosecute thie appeal. 
fhe first ecriticiam leveled at the order ancesled from 
is that the triel court did not have jurisdiction to veerte the 
judgaents by petition unter Section 21 of the Nunicipal Court Act 
after the trial judge had overreled the motion to vacate the findings 
and judgwents. The defendant reglies by saying that “the Sunicipal 
Court of Chicago hes jurisdiction under section 21 of the Wunicipel 
Gourt Act te set aside a juiignent, provided a proser petition was 
filed showing grounds sufficient to vacete or modify the judgment 
by 4 bili in equity.* Gection 21 ef the Municipal Court Act, 
(Section 376, chapter 37, Ill. tev. Stat, 1939) resds: “If no 
motion to vaeste, set aside or aodify any such judgzent, order or 
deeree ahali be entered within thirty deys after the entry ef such 
judgment, order or decree, the some shell not be veested, set aside 
or modified, exeepting * * * by « petition te said Muniecizel Court 
setting forth grounds for vwaesting, setting eside or modifying the 
same, which would be sufficient to esuse the seme to be vacated, set 
aside or sodified by a biiil in equity.* It sill be noted that 
Section 21 provides that if no motion to vacate shail be enteréd 
within thirty dsys sfter the entry of the judgment, then the same 
shali not be veeated exeept by petition setting up grounds which 
would be sufficient to cause the seme to be vacated by a complaint 
in equity or by « motion taking the place of « rit of ¢rrer coram 
| Bovis. in the instant ease, the motion te veeste was made within 
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the thirty d=y period and ess overruled. The motion te vacate was 

entered on Nevember 15, 1938, and overruled on November 15, 1938. 

fhis ceurt, in Flora v. Fields, i5¢ Ill. App. 541, p. 344, said: 

*We think thet such refusel wae proper, beesuse the 

stetute gives to the Zunicipsl Court power to vacate a judguent, 
on & petition filed for th=t surpoese, enly in cases where no 
motion te vaeate is axde within thirty days after the entry of 


the judgment, and in this c=se such motion wes asde and denied 
within thirty days from the entry of the judgment." 


Ge agree with plaintiffs that the court did not hare the right to 
vaeate the judgment on the petition presented. It must be remembered 
that a petition under Section 21 of the Municipal Court Act exnnot 


take the plese cf an appeal. 
fhe second point made by pieintiffs is thet the petition 


dees not set forth grounds for veeatihng the judgzent which would be 
sufficient to cause the same to be veeated by = bill in equity. As 
stated, a petition under Section 21 cannet be used as 2 substitute 
for 9n appesil. There is no showing of seccident, fraud sr mistake. 
The record shows that the action to waeste the judgment ss heard 
and that an order wes entered overruling such aotion. Therefore, we 
are of the opinion that a ecompisint in equity would not Lie. 

The motion entered on December 7, 1328, and which was 
postponed for considerstion to Secember 22, 1958, has net been disposed 
ef. The basis of the motion was asserted to be that the judgmenta 
were contrary te the law and to the evidence, Apparently, the defende 
ant abandoned the motion of December 7, 1958, because on Jsnuary 5, 
1939, she filed the instant petition under Section 31. 

#e are of the opinion thet it was the duty ef the court to 
sustein plisintiffs' motion to strike the petition. for the reasons 
stated, the order of the Municipsl Sourt of Chicage entered February 
14, 1939, overruling the motion to strike and vacating the judguents, 
is reversed, and the petition of defendant is stricken. 


OHOER OF THE MUNICIPAL COURT OF CHIGAGO 
REVERSED, MOTION TO STRIKE SUSTAINED AND 
PETITION OF DEFENOANT STRICKER, 


DENIS E. SULLIVAN, ?.J. AND HEBEL, J. concuR. 
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PERSONAL LOAN & SAVBNGS . a ait 
corporation, k E a" * 
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MUNICIPAL COURT 
OF CHICAGO 


Tybrice BURKE DELIVERED THE OPINION OF THE COURT, 

On June 20, 1981, the Munieipel Court of Chicago entered s 
judgment by confession in favor of Pereonal Loan & Savings Bank, a cor- 
poration, and against Lillian i. Srewder, John W. A nderson and ¥. J. 
Walle in the swa of 7111.00. A writ of execution wae issued on the 
judgment on July 9, 1931. A demand on the execution was made on the de- 
fendeant John ¥. Anderson on August 18, 1921, and a copy of the writ was 
Gelivered to him. A demand on the execution was made on the defendant 
We de Walle on August 21, 1931, and a copy ef the writ delivered to 
him. On September 12, 1956, plaintiff filed a praecipe and statement 
of claim in the Municipal Court against the three defendants. The 
statement of claim was based upon the judgment and sought to recover 
the amount thereef, plus interest. The statement of claim was supported 
by an affidavit. Gn the eame day the Glerk of the Municipal Court 
iszeued a summons directed to the three defendants, commanding them to 
appear on September 28, 1938. The bailiff made 6 return, certifying 
that he served the summone on defendant Jehn ¥. Anderson on September 
14, 1938, and on defendant Ww. J. Walls on September 15, 1958. The de- 
fendant Lillian I. Browder was not served. On September 28, 1938, the 
court entered the following Judgment; 

— cause coming on for further ceedings on the writ of scire 
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it is considered by the Gourt that the plaintiff have 


ent on the defeult herein, and thet the judgment rendered in 
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ané WW. J. 6 for full amount with costs of both proceedings. * 
On February 7, 1959, a writ of execution was iseued by the Glerk of the 
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Munioipal Court and demand made thereon. The writ wae returned unsat- 
isfied on May 2, 1959. On June 2, 1959, a petition was filed in behalf 
of defendante John W. Anderson and Ww. J. Wallis. The petition recited 
the previous proceedings in the ease. it aleo stated that garnishment 
proceedings were instituted by the pleintiff, returnable Jume 1, 1939, 
that the Drexel State Bank was named ag garnishee, and that on June i, 
1939, a judgment for the use of the plaintiff was entered against the 
gernishee. The petition further averred that the order of Septenber 
28, 1938, which purperted to revive the judgment wes *null and void 
ena of no effect, for the reason that the eaid defendant, Lillian I. 
Browder, a perty againet whom the Judgment was entered wae not made a 
party in the proecedings to revive a judgment of this Court." It fur- 
ther stated that the proceedings for the revival of the judgment were 
irregular, inequitable, unfair and unjust to the defendants John ¥. 
Anderson and ¥. Je Walle. The petition soneluded by praying that the 
order of September 28, 1956, “purperting to revive the judgment," be 
vacated, for the reason that the court was without jurisdietion to enter 
the order, and that all subsequent orders be vacated. On June 22,1939, 
plaintiff filed a verified enswer to the petition. The anewer main- 
tainea that the court was without jurisdiction to vacate or amend the 
order of September 28, 1938, because more than SO days had elapsed 
sinee the entry of euch order. The answer also stated that personal 
service wae had on the two defendants, and that they were also served 
with a copy of the statement of claim; that the proceedings which re- 
gulted in the order of September 28, 1938, were in accordance with 
rules 247 and 249 of the Municipal dourt of Chiesge end with the pro- 
Visions ef the Givil Practice Act, and that an execution based on the 
order of September 2@, 1938, was served upon the defendants on April 
26, 1939. On July 7, 1939, the court vacated the Judgment entered on 
September 26, 1938. The defendants prosecute this appeal for the pur- 
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pose of sustaining the order reviving the Judgment ond reversing the 
order vacating such judgment of revival. The defendants 414 net file an 
appearance or brief in thie court. 

Judgments of a court of record may be revived at any time with- 
in 20 yeare from rendition by an ordinary civil action at law, or by a 
writ of soire facing. Under the old practice, when a writ of seire facias 
was not used, the form of the setion was in debt. This appeal cen be 
resolved by deciding whether the Municipal Court had Jurisdiction to va- 
cate the order reviving the Judgment. Yhe defendants were served vith 
summons and with a copy of the atatement of claim. The order reviving 
the judgment was entered on September 28, 1956. The motion to vacate 
Wh The GENES Om Tene Dy SNES. ter Penthen Hh of The Mee 
nicipal Court Act and under rule 209, that court does not have pever to 
get aeide or modify o final order or decree after 30 daye from the entry 
thereof, except by petition setting forth grounds which would be suffi- 
cient to warrant the same to be set aside or modified by a compjaint 
for equitable relief, or which would be sufficient as a basis for re- 
lief st common law by writ of error corsm nobis. The petition in the 
instant ease was filed more than eight months after the entry of the 
judgment of revival. It doss not set forth any ground for equitable re- 
Lief; nor does it attempt to exouse the delay in waiting for such a 
long period of time before seeking relief. A metion in the nature of a 
writ of error coram nobia does not lie to correct errors of law. That 
writ 1s for the purpose of correcting errers of facet by calling the 
court's attention to matters which the court did not know at the time 
the Judgment was entered. Here, the alleged error complained of, if 
any, Was one of law. The petition charged that the court, in entering 
the order of revival ae to two of the three judgment debtors, committed 
error. It is obvious, therefore, that the court on September 28, 1938, 
knew that it was entering a judgment reviving the preeeding judgment 
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as to two of the three Judgment debtors. “@ are not deciding that such 
action was erronescus. fhe court had jurisdietion of the subject matter 
and eof the parties. The defendants did net choose to appear and defend 
the action in due time. if the defendante considered that the court 
committed error in entering the order of revival after 30 days, their 
remedy was to appeal to this court. They, however, improperly invoked 
whe procedure by petition. A petition under SJeetion 21 of the Municipal 
Court Act eannet serve the office of an appeal. 

We are ef the opinion that the Municipal Court of Chisago som- 
mitted error in vaceting the order reviving the judgment. fer the 
reasons stated, the order entered on July 7, 1959, which vacated the 
order of revival, is reversed, and the cause ie remanded with directions 
te dismiss the petition ef John ¥. Andergon and #. J. Walls. 


GADER OF JULY 7, 1059 KEVERSED AND 
CAUSE REMANDED WITH DINECTIONS 


HEBEL, J, and DENIS E. SULLIVAN, P.J., CONOUR. 
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WALTER H. oe 
i — ges lavanare deing 
business gnder the fire name of LOUCKS, GOOK GoURTY, 


‘all — *— 3021.A.613' 


GR. JUSTICE HEBEL OZLIVEAEG THE OPINION OF THE GCUBT, 

-fhie astion, the subject of the plaintiffs’ sppeal, was 
an action at law in the nature of an attieon for money had and 
received. The defendants filed motions for judgment, upen the ground 
thet the amended complaint dad not stute » cause of action. The 
trial judge entered an order sustaining the motions of the defendants 
te strike the amended complisint of the plaintiffa and te enter 
judgment for the defendants, and as we have indiceted, the plaintiffs 
appeal from the judgwent so entered by the court. 

From pleintiffs' statement of facts, the amend@d complaint 
alleges that the plaintiffs are husbend and wife, and that the 
pinintiff, dames L. Gooke, was a partner vith one Badenoch in the 
brokerage firm of James L, Cooke & Co., and that defendant, Vernon . 
Loucks, was atterney for Badenoch, who caused the defendsents, composing 
the firm of Loucks, ickert ond Peterson, to be employed as attorneys 
for James Le Gooke & Coe 

That Badenoch negotiated with Oharles 0. Nobbins & Co., 
for taking over the Gooke firm, upon terms whereby fadenech would 
become e partner in the Kobbing firm and his meubership therein should 
be paid for by plaintiffs in the sum of ©100,000; and that the 
defendants were employed by Sadenoch to negotiate two contraetg, (1) 
one between Gadenoch and the plaintiffs, and (2) another between the 
partners of the Robbins firm and Sedenoch and the pleintiff, James L. 
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Sooke, composing the Cooke firm; that the defendants in said negotia- 
tions represented Sedenoch solely, and did not act for the plaintiff 
dames L. Gooke, which «ss fully understood by the defendants; that 
as a result of said negotistions two contracts were executed, one 
between the plaintiffs and isdenech and another between the “obbins 
firm, Badenoch and the plaintiff, James L. Gooke. These contracts 
provided for the diseolution of the Sooke firm, that the sssets of 
the Cooke firm, a part ef which were owned by the plaintiff, Fisie 
Main Cooke, should be transferred to the kobbins firm, and after 
liquidation should be placed in beoks of the “obbins firm in an 
account to be known os “David A. Sadenech Special Capital Account," 
that Badenoch »as to have no right to use any of said account, but 
that all debts of James L. Sooke 4 Coe, were to be paid therefrom, 
that interest to se paid thereon by the Robbins firm eas to be 
turned over by Sadenoch to the plaintiff, “lsie Main Cooke, and 
that on or before July 1, 1932, Badenoch was to pay over to flsie 
ain Cooke sll the net remsinder of said account; that Sadenoch had 
only 2 nominal interest in ssid account and that the plaintiffs were 
the real owners thereof; that the assets of pleintiffs were trane- 
ferred to the Nebbins firm and the proceeds thereof placed in esid 
Badenoch Special Capital Account; That on April 21, 1930, the 
defendants sent to the plsintiffs tro bills addressed to James L. 
Sooke 4 So., which firm was known to the defendants to be then 
@issolved. One wos in the sum of 71,500 for legal services in re 
negotiations and closing desl with Charles 0. “obbins é Ge. The 
other was in the smount of 912,500 plus $228.14 for cash disburse- 
ments for legal services to James L. Sooke individually in connectic 
with Charles 5. Packer claims; th=t dopies of these bills sere sent 
to Badenogh and te the “obbins firm and Hadenoch requested the 
plaintiff, Eleie Wain Copke, to "make any counent which you care 

to make, as no doubt they will be shortly looking to us for payment 
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3 
that on April 24, 1930, the plaintiff, *lsie Mein Cooke, advised 
Badenoch and Charles 0, “obbins & Go. not to pay the bill for 
$1,500 because the services were not rendered to the plaintiffs but 
to Badenoch; that on May 8, 1930, attorneys for piaintiffe notified 
Robbins that the plisintiffs considered that the 71,590 bill was for 
services which were not rendered to the plaintiffs but was for 
services rendered to Sadenoch for the special and particular benefit 
and advantage of edenoch and et Sadenooh’s reouest; that the plain- 
tiff never requested nor authorized the rendering ef the services; 
that the bill for 12,500 wae excessive, and that if the Nobbins 
firm paid said biils or either of thea they would de so at their 
peril. it is further slleged in the smended bill of complaint that 
the services of the defendants in the Packer matter were rendered 
to the plaintiff, James i.. Sooke, individusliy, and not to the 
‘plaintifr, @isie tein Gooke, nor were said services rendered to the 
firm of dJemes Le Sooke & GCo., which was in fact dissolved at the 
time when all or practically 211 of said services were performed; 
thet the charge of $12,500.00 was highly excessive and that the 
payment from Badenoch's Special Gapitel seepunt «as improperly aade 
to the defendants with defendants’ knowledge of ell of the circum- 
stances and at defendants’ direction; that the services rendered as 
to the other items for which $1,500 was charged were services 
rendered to Gadenoch and not to the former firm of Cooke & 00.; 
that by reason of the premises the Badenoch Special Capital Account 
was reduoed by the sum of $14,238,14; that because of the insolvent 
Condition of the “obbins firm and the partners thereof, the plain- 
tiffs have been unable to collect any part of the money due them 
and that the defendants have received and retain said sum, which in 
justice and in right should be returned to the plaintiffs, 

To this amended compleint two motions were made, one by 
the defendents, “alter U. fekert, Abe R. Peterson and John 0. 





bestvie ,94000 abe eteli iuatala odd «08k * re 


bred coats 


on 






| 
if fi 





tot sew Like 008,27 add dodt boxebianed atitntalg edd watt —XR cd 
‘wot now dad e¥tvninky edt of exehaot ton oxen Mold 1 sookvies ' 0d 

| themed celwoktuag bab Seteoge od? ot dooiobal 08 zororaor eeolveee — 
| mttknde ous tat {Pooupe% atdoonshed ¢s bas doonshad YO Sgadaavbs Bae 
jueodvree ot to gakrohaot ott hexizedtue ton ‘betasuper” we ay — 
anitddo! edt ti ted? bas sovdeesoxs anew 008s sot the odd | 
"ahead? te es ob bivow xed? sods to todtie to eliid Py ‘btee alt vi . 
“tadé Ymtelqwor Yo Litd bebaewe oat mt hegeiia xodeut ef a, ——— — 
‘perehaet oer Tessom todos’ odt mt stusbasteb edt to "Sabie edt — 
— od? of tom bas sVLawbvibad sie0d — aeant ,Yridnbate odd ot 
(at of borebner sontvres has | orn tom exts00 aten —E Hh —0— 
“Ail te Devdonesd sont at vee dokdy 4.004 eieod at comet to — 7 
idontot ew⸗ orev eeoivese bice to iin vUleoktostg to Ls 4 
— ad? dade bas evioesoxs yldigid ase 00,008,819 oY 0 euzad de : 
ig eben Ureqotan! env sawmeos Letiqed ietooge e*donebed 1 5: 
a “sauerto odd to Lis to sybeiwonst Yesnabadtet dttw eduatasreb od’ 
| - berebaer eoolvie ont toad jrettoorad ‘etnabasted to bas ade as⸗ 
seotvrve ox90 equate een 008 gf soln rot ened cede | . * 


















—F— 
—— baer 














‘ taeviowat oat te onsaoed —2 Tacs 9 eure ar be 
i nated ont .Yeored? exontueg aay baie west “eabdd gi — 
1%, * wedtt oud yenos ont to —— wis foolte of Sidany mee ovnd | 

>, a ote awe bhee atetor hae bovieoer | — be 


Py eee fd 
———— oat sid —— od —— 





a 
Peterson for dismiss], assigning three grounds. fhe other defendants, 
Loueks, filed two motions. fhe firat assigned thirteen grounds for 
digmisesl and the second assigned three grounde for dismigsasl, and 
upon consideration of these motions, the court entered = judgment 
of dismisesl. 

The plaintiffs contend thet this ection for money had and 
received is an action st lew equitable in ita nature, liberal in 
form and greetly favored by the courts, end thet this is so irrespeo- 
tive of whether the money »as received from the plaintiffs or from 
a third person. In reply to this suggestion it is urged by the 
defendants that the plaintiffs argue that these defendants had no 
fight te secept money belonging to the plaintiffs, but aay in this 
ease it was not the plaintiffs* money, tut Rebbins 4 Go.*s money that 
gas paid to the defendantg, and further suggest that the amended 
compiaint sets forth thet after Robbing & Co. paid their own soney 
to the defendants they wrongfully charged such payment to the David 
Ae Badenech Special Capitel Account. It does appear from the amended 
Complaint that the assets of James L. Cooke & Company, = partnership 
alleged to consist of James L. Gooke and David A. Badenoch, were 
transferred to Sobbins & Go., so thet Nobbins 4 Co. owned and acquired 
complete title to those agsets, end they of course, according to the 
contract, had the right to sell ali of these assets, and after paying 
the creditor, James iL. Cooke & Go., the remainder of the proceeds were 
to be placed in the David 4, Badenoch Special Capital Account, which 
eepitel scecount belonged to Kobbins 4 Go. and was part of their 
Gapiteal aseets, and the only rights which the plaintiffs have are 
those provided by the contract, to-wit; "On or before July 1, 1932, 
the said Sadenoch was toe pay over to the plaintiff, Zleie Main Cooke, 
all assets te which the said Badenoch, as = former partner in said 
firm of James L. Gooke 4 Go. might then be entitled from the net 
rewninder in said Dovid A, Badenoch Special Capitel Account, including 
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5 
all title and interest of the said Sidenoch to any such remainier,* 

“The question then arises ese this money paid to these 
defendants by “‘obbins & Ge. taken from a special fund which had 
been renlized fyom the sale of the assets turned over to Sobbing 
& Gow by dames Le. Cooke & Co. It appesrs from the amended complaint 
that more then tro years pricr to July 1, 1932, on to-wit May 3, 
1930, “obbins 4 Ge. turned over snd delivered to the defendants 
certain checks drawn on their personal scecount. in cther words, it 
is urged thet the funds which were paid to the defendants were 
Robbins & Ge.'s own property. 

The defendants urge thet Charles 0. “obbine & Co. who 
were solvent at the time of the payment, had a Bight to pay 
their own money to the defendant if they chose to do so, and the 
only thing about the transection ef which the plaintiffs could 
Complain was thet Sobbing & Go, thereafter charged the payment to 
the David A. Badenoch ®pecial Capitel account. That would seem to 
be true, and payment of moneys that were to be used by “obbins & 

Go. to teke care of the creditors under the terms of the contrect 
would have to be accounted for te the plaintiffs. The plaintiffs 
could held ‘ebbins 4 Go. responsible for any improper charge to that 
account, they having aleo warned “obbins é Co. thet if they saw fit 
to pay the bills of the defendants ‘they would do so at their orn 
peril." 

There is no allegation of any complaint that objections 
were unde at any time to these defendants, either before the bills 
were rendered or the payment thereef, prior to the bringing of this 
suit, or at the time it was instituted, 

The title to the assets of James Le Gooke 4 Co. was trans- 
ferred to Mebbins 4 Vo., and we indicsted thet faet in our opinion 
filed in the ense of Sooke @,Badenoch, 281 Ill. App. 601. (ebst.) in 
which we quoted Par, 10 of this contract, which is as follows: 
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"Pare 10. Gooke assigns to Sedenoch 411 interest in 
the net credit balance in the ®peeial Capital Account which 
net credit balance shail become an additional contribution of 
Badenoch te the new firm of Charles 0. “obbins & Co. 

First parties (Sobbins & Gee) shall be wnder no obligs- 

tion ehatsoever to ssid James L. Gooke or ta Hlsie Hain Sooke 
on account of such contribution of ospitel or sony such additional 
@entribution of capital te said first parties or otherwise, with 
respect to this agreement, and no notice or snything centsined 
in any other agreement, between said James L. Oooke and/or flsie 
eye Qeoke and/or Osvid 4. Badenoch shall be deemed to sffeet 

in any respect the provisions of thie agreement or the obliga- 
tions of first parties thereunder," 

It does not appear that the plaintiffs owned or had the 
right to the posseasion of any essets in the Onvis A. Badenoch 
Special Capitel Account, or any right whatever as egeinst Nobbins & 
Ce. As we have already indicated, the capital account was part of 
the capitel assets of fobbins & Go. and wee a contribution te the 
aasete of Gavid 4, Badenoch. The only right of the slaintiffs as 
_ alleged in the amended complaint was te receive from David A. Badenoch 
on or before July i, 1932, such interest os Hadenoch might have in 
gaid cepital account st thet fubume time. That appeers from the 
allegation of the plaintiffs in their complaint that they rere 
entitled to receive only such assets as Ssdenoeh might be entitled 
to from the net reasinder of the capital secount on July 1, 1932, 
and it is net alleged or charged that Gsadenooh had any interest in 
the sccount in 1932. As suggested by the defendants, the only allega- 
tion in the complseint as to just whet interest Sedenech had in ssid 
account is that “seid Badenoch was to have no right to use any part 
of said account," and the eontract provided that the sroceeds of 
auch capital secount were first te be used by “obbins & Go. to pay 
all the debts of James L. Sooke 4 Go. It does not appear from the 
allegations of the amended complaint that there were ever any funds 
left in seid capital account after the payment of the debts of James 
le Gooke & Go., or thet the debts of James L. Uooke & Co. have ever 
been paid. 


The plaintiffs’ theory is that the action for money had 
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7 
and receive® is one in which the plaintiff mey recover from the 
defendant for soney in hie possession, however he may have come by 
it, which in equity and Tight he had no right to retain. ‘he person 
te whom the money belonge in equity and right has an action for it. 
While as a general rule it is true that the common counta cénetitute 
an @quitable action, «till where there is nothing to indicate from 
the record thet there is no further services to be performed by the 
trustee but to turn over the funde to the plaintiff, until then 
there can be no recovery. In Perry on Trusts, 6th *d, Par. 843, 
the author s«ye: 
"Zn setion at law for money had and received will 

not lie agsinet a trustee while the trust is still open, but 

4 s fins] «ccount is settled and =» balance struck, an action 

may be maintained,” 
court enids 

"The principle so relie¢é upon is that whenever a person hae 

money in his possersicn, however he may have come by it and 

whieh ex et bone he hes no right to retain, the person 

te whom it ngs may maintsin an action for it ae for money 

had and received,* 5 

It dees not appear from any sllegation in this case thet 

the duties cf the so-enlled trustee or conetructive trustees with 
respect to the funds hed been fully performed so that the trustees 
no longer “had any right to retain the trust fund." And it does not 
appear from any allegetion that the debte of James L. Cooke & Go. 
had been fully paid, nor thet the truet had been fully discharged 
20 that ther«= wee ne longer enything for the trustee to do but psy 


the balenee of the money over to the plsintifie. 


and then we held in Banik v. Bishop-"teddsrd Gafeteris 
So., 268 Ill, App. 174; that the common counts will not iie where 
there is a subsisting, uncompleted or unexecuted agreement. %ee 
Metal Fire Proofing Oo. v. Boyee, 233 Ill. 284, and Feder v. Midland 
Sasuslty So., 316 Ili, 552. . 
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From the allegstions it sppesrs thet Robbins 4 Go., the 
receiver of the saaaets to be used for the purpose of paying the 
ereditors of the James L. Cooke 4 Se., is obliged te account for 
their acts and doings in the premises, and until they do sect the 
Plaintiffs have no title to sue for end collect funds thet were te 
be used by “obbins & Co. in settling claims of the creditors, and 
title for the surpese indicated is in “obbins & Ce., snd there is 
nothing in the amended bill of cemplaint which would indicate that 
the sum - the subject of this lawsuit - is the property of the 
plaintiffs, which they are seeking to recover irrespective of the 
provisions of the “obbina’ Ce. contreot. 

We believe thet the court waa justified in striking the 
amended complaint and in entering judgment for the defendants. 
The judgment ie affirmed. 

JUQGHENT AT FIAMED. 


DERIS EB, SULLIVAN, P.J. AND BURKE, J, OONRCUR, 
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FELDMAN BROTHERS ie male rit, 
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gout COURT 


& cook OOUNTY. 


MR. JUSTICE HESEL DELIVERED THE CPINIGNR OF THE COURT. 

This was an action instituted by the Feldman Brothers 
Commission, Inc., a Gorporstion, plaintiff, against the Western 
tree Company, s corporation, C, H. “obingson Company, 1 corporation, 
and E. J. Guiden, to recover the purchase price and damages arising 
out of fravndulent substitution of poorly foliated and internally 
brown Christmas trees in lieu of *Montana Fir Christmas trees", 
which the defendants,in writing, agreed to deliver st « stipulated 
price, fhe defendant, “estern Tree Company - not authorized to de 
business in Illinois - was defaulted end judgment wae entered. 

The other two defendants made a motion to strike the plaintiff's 
second amended complaint, which was allowed, and judgment for the 
defendants eas entered by the court. 

The contract in question waa attached s@ Exhibit 14 and 
signed as follews: "Feldman Srothers, Signed &. Feldman, Buyer; 
Western Tree Company, feller; By ©. H. Hebinson Company, Broker or 
Salesman. 

i hereby certify that I am authorized by the seller named 
above, as his broker or salesman, to fill ovt this Standard 
Gonfirmation of Sale and sign and authenticate the same in his 
behalf. ik. J. Guidon." It is sugvested by the defendants that an 
agent is not liable on e centrset made on behalf of hia principal 
if the other party knew of the agency, The contract conclusively 
shows that these defendants, ©, H. Robinson Company and ©. J. Guldon 
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2 
were only orokers and solicitors and that they did not bind them 


selves, 


In the case of Ghicogo Title & Trust Co. v. De Lagaux, 

336 111. 532, the court held that: 
"where an agent in mmking a contract discloses his ageney and 
the name of his principal, or where the party desling with the 
agent Knows that the agent is acting as an agent in moaking the 


Gontract, the agent is not liable on the contract unless he 
agrees to become personally liable." 


From an examination of the second amended complaint no 
allegetion is made that the defendants did not disclose their agency 
or the name of the principal, for that appears from the agreement, 
the basis of this action, ond from an examination of this same 
contract the plaintiff is chergesble with the fect that the ezents 
in meking the contract did not agree to become personally liable for 
any violation of or defavit in the performance ef the eontract. SO, 
upon @¢xamining the centraet we find nothing whereby the defendants 
would become liable ss agents of the principal, and we believe that 
a motion for a further amendment by the plaintiff would not create 
liability of these defendants under the terms of the contreet, and 
the Court properly denied this motion. 

The plaintiff calls our attention to several provisions of 
the Sivil Practice Act which heve to do with the method of properly 
preparing the pleadings necessary to constitute = cause of action, 
and as we have stated, we do not think from the face of the contract 
in question there is anything which would create a liability of 
the defendants, 

The defendants contend thet the plaintiff must plead and 
prove notice to the shipper or his agent of any alleged breach of 
contract within twenty-four hours after being notified of the 
arrival of the merchandise about which complaint is made. However, 
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3 
from the conclusion we have reached that the defendents C. 4H. 


Robinson Company, = corporstion, and ©. J. Guldon ere not Liable 
under the terms of the contract it will not be necessary to 


consider this question. 
For the reasons stated the judgment for the defendants 


entered by the court is affirmed. 
| JUOGMENT AFFIRMED, 


DERIS E, SULLIVAN, Pede AND BURKE, J. SONGUR, 
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A. JUSTICE HEEL OELIVESED THE OPINION OF THE COURT. 





This is an appeal by the defendant, William Kurz, from 
an order entered by the court on January 27, 1939, ad judging the 
defendant guilty of conteapt of court and directing that he be 
committed te the County Jeil ef Seck Sounty for failure te pay fo 
the plaintiff the eum of $625.00 alleged to be due to her from him 
by vittue of said order entered on August 6, 1937. By this appeal 
the defendant else proye for the reversal of another order entered 
on the 27th day of Jonusry, 1939, directing him to pay to the Master 
in Chancery Genie &. Sullivan, Jr., to whom certain matters in said 
cause had been referred, the sum of $167.70 for fees, which he claimed 
had been earned by him for services upon seid reference, and to the 
sllowanes of which fees the defendant has filed objections. 

This cause wee originally a separate maintenance proceeding, 
filed by the pleintiff agninst the defendant in the Superior Court of 
Sook Sounty on the 3rd day of August, 1937. Subsequently pursuant 
to leave of eourt granted on the 26th day of August, 1937, the volain- 
tiff filed on the 27th day of August, 1937, an amended complaint for 
@ivorce against the defendent, in which she charged that the defendant 
had been guilty of extreme and repested cruelty toward her. On the 
| iSth day of September the defendant filed an answer to the amended — 
Complaint, in which he denied the alleged acts of cruelty. The 
defendent, subsequently, on the 13th day of October, 1937, filed a 
Counterclaim for divoree against the plaintiff, in which he alleged 
thet the plaintiff hed been guilty of extreme and repeated cruelty 
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2 
towerd him. The plaintiff and cross-defendant filed an answer te 
this Counterciaim in which she denied she had committed the alleged 
ate of erueity. On the lith day of October, 1937, the defendant 
filed his petition praying thet the order of august 6, 1937, be 
vacated and held for naught, and thst certain moneys paid te the 
pisintifi pendente lite be returned to him. This petition was 
referred on Oeteber 26, 1937, to the Master in Chaneery for hearing. 
On Hovember 2, 1937, testimony «os taken before the Mester, pursuant 
to the above reference, and on November 9, 1937, the Master filed 
his report herein finding that the claintiff, during the pendency 
of this quit, is entitied to receive auppert and usintenance from — 
her husband after considering the evidence concerning the condition 
and iife of the parties and their circumstances, and further recomzends 
in anid repert that the defendant's petition to vacate the order of 
fugust 6, 1937, be denied. Thereafter on November 9, 1937, an order 
was entered spproving the asater's report, and denying the petition 
of the defendant toe vacate the order of August 6, 1937. We appeal 
from this order was taken by the defendant. 

On November 18, 1937, the pleintiff filed a petition for 
# Tule to show cause against the defendant for failure te pay past 
due slimony. The defendant answered «sid petition on Wovember 26, 
1937, and he again set up in said answer his alleged defense that 
the order of “ugust 6, 1937, was void as the court never had juris- 
diction of the subject matter. On December 32, 1937, the defendant file 
his amended anewer to the plaintiff's petition of November 18, 1937, 
in which he alleges the same faote es set forth in his answer of 
Hovember 26, 1937, and in addition thereto alleges thot the plaintiff 
committed adultery on November 14, 1937, and that therefore the 
plaintiff's petition of November 18, 1937 was not filed in good faith 
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and should be dismissed. On december 4, 1937, after a he» ring 

before the court on the petition and anewer, as amended, the eourt 
entered an order finding it had jurisdiction of the subject matter, 
and thet the defendant's motion te dismiss on the crounds thet the 
order of August 6G, 1957, was void, should be denied. iio appeal 

was taken from this order. On December 3, 1937, the defenient filed 
his smended cross-bill for divorce on the grounds of extreme and 
repeated ervelty and thet the pleintiff had committed edultery on 
Hovember 14, 1937. This crose-bill is evorn te by the defendant, 

end in peragraph 5 of ssid bill defendant alleges thet the perties 
lived and eohebited together asc husband and wife until on or about 
the 13th dey of September, 1936. On the same day, to wit: December 
9, 1937, the defendant filed his petition herein charging that the 
Plaintiff committed adultery on Hovember 14, 1937, and prayed that 

he be given an ovpertunity to establish ssid cherge and that the 
order of August 6, 1937, be set aside. The plaintiff answered this 
petition denying the charge of adultery. On December 20, 1937, the 
plaintiff answered the defendant's amended cross-bill denying the 
ehergee of cruelty and adultery, On ecember 27, 1957, the plaintifr 
filed her petition for a rule to show cause why the defendant should 
not be committed to the county jail for feilure to pay baek alimony. | 
An ordér for alimony eas entered on August 6, 1937, in the plein- 
tiff's separate maintensnee suit against the defendant, Advecting 
the defendsnt to pay {10,00 per week temporary alimony, and the 
further sum of $50.00 on account of attorney's fees. To this 
petition the defendant answered on December 30, 1927, reciting that 
he filed a petition to veeate the order of August 6, 1937, becsuse 
the plaintiff had been guilty of adultery sinee the filing of said 
Complaint. Theresfter, on Jenusry 5, 1938, an order waa entered 
in this cause referring said petition of the defendant heretofore 
filed on December 9, 1937, as well as the cetition of the plaintiff 
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for an order directing that a rule to show cause be entered against 


the defendant for failure to pay back alimony, and the answers to 
the petitions te a Master in Chancery to take evidence ani report 
same to the court. 

Various hesrings were had before the Waster in Chancery, 
beginning January 14, 1936, and ending iiay 17, 1938. Thereafter 
the Master filed his report on January 13, 1939. In and by said 
report the Usaeter found thet the court had jurisdiction of the parties 
and the subject matter; thet from « censiderstion of all the evidence 
so adduced by the various parties, the Master found that there was 
not sufficient evidence in the record te warrant 2 finding thet the 
plaintiff was guilty of the sects compinined of in ssid petiticn, but 
thet on the contrary the evidence orepondersted in fever of the 
pisaintiff. The Master recommended that the defendant's petition be 
denied, and thet = rule be entered upon the defendant to show cause 
why he should not be punished for contempt of court for failure to 
comply with the order entered on August 6, 1937. Thereafter the 
defendsnt filed objections te the waster's repert and argued the 
same before the Master, His objections were overruled. Thereafter 
an order was entered thet the objections stand as exceptions, and 
on danusry 13, 19239, the exceptions to the MesterAe report were 
overruled and the petition of the defendant was denied and a rule 
entered agninet the defendant te show cause why he should not be 
punished for contempt of court for failure to comply vith the order 
entered on S4ugust 6, 1937. 

On January 27, 1939, an order was entered finding that 
there was then due for temporary alimony #600, and the further sum 
of 25,00 on account of temporary solicitors’ fees; and thet the 
defendant was guilty of contempt of court, and that he be committed 
to the county jail, until he paid the eum of $625.00, and that a 
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warrant for such commitment be issued forthwith. On the same day 
a further order was entered fixing the Mnster's fees in this cause 
at $167.70, which sum ens taxed es costs against the defendent, 
and the defendant wes ordered to pey seid aum to the liaster in 
Ghaneery. it is from these two orders that the defendant sopenls, 

It is contended by the defendant that the order entered 
on the 6th day of 4ugust, 1937, by which the defendant waa directed 
to pay to the plaintiff 910.00 per week, was null and void, becsuse 
the court was without jurisdiction to enter such an order. The 
complaint for separate maintenance which was filed by the plaintiff 
on the 3rd day of August, 1937, was insufficient to confer juris- 
diction upen the court, because no affirmative sllegation was uade 
therein thet the plaintiff wos iiving separate and apart from the 
defendant at the time when the complaint for separate maintenance 
was filed. The plaintiff, however, calis attention to the fact that 
sounsel for the defendant, prior to this appesl, questioned the 
walidity of the order of August 6, 1937, on two separate and distinct 
times but never appealed from either ruling. The first ocession 
was the ruling by Master Gehan on November 9, 1937, that the order 
of August 6, 1937, was valid, The second was the hearing before the 
court on December 4, 1937, at which time the court again held the 
order of August 6, 19357, was a valid order. On each oteasion the 
defendant did not appeal from said orders of Sovember 9, 1937, and 
December 4, 1937, and the defendant is now estopped to question the 
order cf August 6, 1937, 2@ it is not an issue on this sppeal. 

It is true, however, that on Qotober 13, 1927, the defendant 
filed his crose-bill, alleging under oath that he and the plaintiff 
lived and cobabited together es husband and wife until September 13, 
1936; again on december 9, 1937, he filed his amended cross-bill, 
alleging under oath thet they lived and eohabited together as husband 
and wife until September 13, 1936. he cross-bill, os well as the 
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amended crosse-bili, sss verified by this defendant, and the plaintiff 

Sentends thet it now comes too lote for the defendant to deny these 

sworn slleg»tions; thet a fact admitted by the defendant under oath 

needs ne further proof, and cites in support ef this contention 

the esse of Paul v. Faujl, 201 Tile App. 595, where the court seid: 

"The sworn bili of sopeliant averr the marriage, the 

answer of appellee sdmitting such marriage, the crose-bill of 
appellee agein sverring the marriage, etre, we think, sufficient 
proof to warrant the chencelloer in holding that the relation of 
husband and wife between the parties was proven, * 

It appears from what we have already stated in our opinion 
thet the defendant by hie pleadings hes admitted that he and his wife 
were living separate and apart on September 12, 1936, so that the 
enly question of fact invelved in this matter is whether they vere 
living seperate and apart on August 6, 1937, and the defendant having 
admitted thet on geptember 15, 19236, they were, he is not in a 
position to complain, 

The next question thet we consider material on this iseue 
is whether by the evidence the plaintiff was guilty of adultery, as 
charged by the defendent in his petition, and shether the findings ef 
the master who sew and heard the witnesses were against the manifest 
weight of the evidence, | 

In discussing this question we are impressed from reading 
the evidence as suggested by the parties that there is ® Gontroversy 
upon the question of fact. It was for the master who saw and heard 
the witnesses to determine the facts as they were presented to him 
and to present his report te the court, who subsecuently approved 
the report and denied the motion of the defendant. 

The facts ss suggested are thet the defendant with his 
witnesses went to the building on the northwest corner of Lewell 
Avenue and Cornelia Street, known os 3500 N. Lowell Avenue, occupied 
by Louis Herwy» The evidence ac they presented it is thet Senke 
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Herwy resided alone in the second apartment of the two story frame 
building located on said northwest corner. The front entrance to 
the building faces Lowell Avenue, and there was » rear entrance; 
that about 25 minutes to twelve on the evening of November 14, 1937, 
the automobile which was owned by Herwy came driving from the east 
to the west and stopped at the rear entrance of the building; that 
the plaintiff was in the automobile with him; thet when the auto- 
mobile stopped st the rear entrance the pleintiff got out of the 
eutomobile and entered the rear entrance, which was on enolesed 
stairway, and was seen in 2 few minutes to enter said second apartment 
end turn on the lights in the same, and Herwy after she had alighted 
from the autemobike, drove the automobile inte » garage in the rear 
of the let upon which the building wae loested, and finally entered 
the apartsent in which the piaintif? bad gone «2 few moments before. 
There was a bedroom adjoining the living room in said «partment 
ocoupied by Louis Herwy, and immediately to the north of said living 
room; that the pleintiff went inte the bedroom, and then came out inte 
a kitehen and walked back and forth from the bedroom to the kitchen 
and the living room, two or three times; and that the lest time 

she came out of the bedroom she was dressed in a nightgown; that 
after Herwy came into the apartment he went into the living room, 

in which » light ee burning and the window curtains were about half 
way down; thet he could be seen by the witnesses taking off his cost 
and vest and trousers in the living room; that Herwy afterwords 
entered the bedroom inte which the plaintiff had gone shortly before 
and thet the lights were then turned off, 

The defendant ond two of his witneeses testified that they 
went to the reer door of Herwy's apartment a few minutes after Herwy 
had been seen to gov into the bedroom with the plaintiff and that 
they knocked upon said rear door; that Herwy came to the doce after 
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some mimites, and demanded te know what they wanted; th=t the witness 
Young then stated thet they demanded thet he “deliver over Mrs. Kurz"; 
thet Herwy replied: "You sre not smert enough to cateh us*, Herwy 
did testify as 2 witness thot seid parties did knoek on the reer 
door, as they claimed they did and thet he vent to anid rear door, 
but stated that instesd of demanding that the plaintiff be delivered 
over to them thet Young stated: “How would you iike to have your 
head blown off?" and that he replied thet he was, "just as heard- 
belled eas Young wae"; ah@ thet Young went away; that thereupon Kure 
sent for the pelice, and the pelice officer Dejeski, testified that 
on the night of November 14, 1937, he recalled thet he #es called 

te the premises at 3590 A. Lowell Avenue; that he received a radio- 
gram to meet the plaintiff in front of 3500 N. Lowell Avenue; that 
when he and the other officers arrived they found » gentleman on the 
corner; that he came over to them while they were in the car and told 
them thet his wife waa in the fiat with another man in the corner 
building; that he, the witness, asked him shat it was all about, and 
he said thet his wife was going out with this fellew, and that this- 
time she wae in the flat, and he wanted him to go in there, search the 
house and make an arrest. The officer told him that as far as an 
arrest wae concerned, the whole matter was a family affair - not a 
police matter - and that he had no business to go into the house. 
Shortly thereafter ur, Herwy came out on the perch and asked what 

it was all about; thet the officer went up to the perch on the second 
floor, and that Nerwy said te him: “Come in here officer, if you 
think she ig in here"; that Herwy, “asked me to seugeh the home"; that 
he replied te Herwy: “Ho, as far as genrohing the house, we have no 
business here," and the witnesses esllied by the defendant testified 
to the facts =s they ocourred at the time. Upon the trial of this 
isaue, the plaintiff denied that she was in the apartment with sr. 
Heresy, but that she was at the time with one Mrs. Hauser, 2847 Diekens 
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3 
Street, Chiesge, Illinois, on the night of November 14, 1937, in 
fact from November 11, 1937, until fovember %, 1937, during which 
time rs. Hauser was recovering from an operation; thet Mra. Hauser 
was operated upon for goiter on Bovember 6, 1927, and returned 
from the hospital to her home on Hovember 11, 1937, and the plaintiff 
acted as her practicel nurse, sleeping in her home, and in Mrs. 
Hauser's own bed every night during that time, snd wee in her howe 
during 211 thet period of time both day and night; thet during the 
nights of November 6, 1927 to Hovember 30, 1937, she slept in the 
same bed with Mrs. Hauser and gsve her medicineevery hour during 
the entire evening. This evidence ens cerreborated by the cleintiff 
and the pleintiff's witnesses, Hr. Herwy, Ur. Sejeski ond Hrs. 
Schellenberger, snd sfter an examination of the facts as we have 
outlined them, it is aprsrent that the question was a contreverted 
one upon which the Master in Chancery made his report and presented 
it to the court, and the plaintiff cites in supvert of her contention 
the cese of Berg v. Berg, 119 ili. App. 422, where this court said: 
*in Ve iS Ill. 145, the court say, 
mn regard te an objection to the owanee of alimony; 'Sefore 
we should feel justified in disturbing « decree of this kind, 
we ought to be able to ssy thet aanifest injustice has been done. 
The conduct of the parties may ~~ properly be taken into con- 
gideration, upon the question of slisony. t is not before us 
ag it was presented to the Gireuit Court upon the hearing of 
the case for divorce, so thet, to that extent at least, the 
Gireuit Court hed more facilities for judging of the respective 
merits of the parties than we have, In cases where the circus 
stances may justify a diverce under our stetute, there may be 
widely different degrees of merit on the one side, and censure 
on the other, which should very properly be considered in deter- 
wining the question of alimony, quite independent of the pecuniary 
Circumstances of the parties. Henee the decision of the Cireuit 
Gourt is entitied te every reasonable intendsent in ite faver.** 
So, it would seem thet the report of the master vas apprpeved and the 
motion of the defendant to set aside the order entered on August 6, 
1937, was denied, and there is nothing here which would justify 


& reversal of the conclusion of the court. 
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The question of the charge of adultery is still an open 
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one, #nd it will be for the court to pass upon the evidence to be 
heard upoam the charges alleged in the pleadings to determine the 
merits cof the controversy. 

Rnother question thet we may consider is whether the order 
ef the court allowing fees to the master was a preper one. By 
statute a meester ig entitled to charge 2 fee not te exceed 919.00 
per day for eech day necessarily consumed in conducting and reporting 
the result of his investigation. Gh. 40, Section 15 of the Sivorce 
Ast provides in part as follows: 

a * * * ne order or decree for elimeny shall be entered wntil 

the court or = master in chancery or special commissioner to 

whom the court may refer the esuse | i have determined from 
evidence the condition and life of the partiés in their circum 
stances, in Case such cause is referred to a master or co amissioner, 
the court may aliow such master or cownissioner » fee not to 

exceed $16.00 per dey for each day necessarily consumed in con- 
ducting and reporting the results ef said investigation.® 

The fee sliowed by the court was for the six days time which 
the master in Chancery certified he necessarily consumed in conducting 
the hearings upen the matter and reporting his conclusions, and seems 
to be fairly within the statutory provision. The question in eontre- 
versy is to the teking of 359 pages of testinony containing 700 
portfolios at 15 cente per 100 sords, amounting to $107.79, The 
master certified thet subsequent to the order of reference in this 
causé, from time to time during the period said matter was pending 
before him he caused notices in writing of hearings to be hed in 
Connection therevith to be sent to the attorneys of record in said 
Cause, thet eaid hesrings were set and written notices thereof 
prepered and sent out for the following dates, to-wit: January 14, 
1938, January 19, 1938, Mareh 21, 1938, March 28, 1938, April 6, 1938, 
April 11, 1938, April 18, 1936, Mey 3, 1938, way 10, 1938, way 17, 
1936; thet upon the hesrings 359 pages of testimony were taken, to 
which he devoted five dsya; th-t upon preofs being closed he examined 
the record and made an examination of the law with respect thereto. 
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The master's report was rendered on August 8, 1938, and the 

respective parties were given untii 4ugust 15, 1938, to file 
objections thereto; objections were filed, which were allowed to stand 
as exe@ptions. The court overruled these exceptions and entered the 
order which is the subject of this appeal. 

The courta have pessed upon thie question of whether the 
charge mace by the master is a proper one, and the defendant contends 
thst a master can make a charge for teking testimony only when he 
has taken the came, and thet when such teatimony is taken by the 
parties themselves there is no basis or warrant in law for the master 
to make * charge for taking something that was taken by someones éelee. 

The Supreme Court considered a like question in the cxase 


of serd v. Giendenning, 245 111. 206, end said in part; 


"The sllowsnee by the court to the master of fifteen 
cents per huhdred words for teking and reporting the testimony 
as 2 part of his fees is -zesigned as error, the contention 
being that the master is not entitled to this sllewance for the 
réagon that the testimony wes taken down and transeribed by 
a stenographer whe was empleyed end paid by one ef the parties 
and not by the m=ster. This question was raised in Ve 

204 Ill. 385, and the facts here sre identic 
* eete in thet ease. The erder of the court as te 
costs waa proper." 


Turning to the ease of Hoong ve Fitzgerald, 204 Ill. 225, 
just referred to and in which the same question was passed upon by 
the Supreme Court, we quote the following: 


"*hn objection is made to the allowance of fees to the 

master, The court elilowed to the master the statutory fees 
for teking testimony. It appenrs that by agreement the parties 
employed « stenographer and paid him fifty cents a page for 
reporting the testimony. Thus the aaster was saved the labor 
of writing out the testimony. Ne portion of the fifty cents 
_ page was received in any wey by the master. Notwithstanding 

at the master did not hsve to write down the teatimony, he 
had to listen to it, examine and certify to the correctness of 
every word transeribed by the stenographer or change the same 
te correspond with the actusl testimony. That done by the parties 
wos Rot at the master's request, and was doubtless a great soving 
to the parties in the way of time and solicitor's fees,'# 
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12 
See also Buddy v. MoDennid, 244 Ill. 494, 


Por the reasons stated the orders entered by the court on 
Jenuary 27, 1939, finding the defendant guilty of contempt of 
eourt and directing that he be committed to the County Jail of 
Gook Gounty, Illinois, there to remin charged with seid contempt 
of this court until he pay the said sum of $625.00 inte this court 
for the use of the plaintiff, unless released by due process of 
law; and further ordering thet the sum of 9167.70 be taxed as 
cests agsinst the defendant, and that the defendant pay the said 
gum to Waster Senis &. Gullivan, Jre, are affirmed. 


OROERS AFFIRMED. 


BURKE, J. CONCURS. 
DENIS EK, SULLIVAN, Ped. TOOK NO PART. 
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OSCAR P. RUBARDT, GEORGE HENCKHUS and 
ROSERT WAYS, 


(}edntitts) Appellee’, s 
Bi ——— 
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APPEAL FROM 





“ee Successor Tru@ Fe ‘a “COUNTY. 
ated June 16, 1930, and recorded 
t 10686413 and RORTHWEST READY 


* 
ROOFING COMPANY, 
>» & ee aN 
— 3021.4. 622 
peeal of 
STEFAN LE WANDOWSEI and GENEVIEVE LE WARDCWSKI, 
(Defendants) Appellants, 


Defendants. 


On A 


ER, JUSTICE HEGEL DELIVERED THE OPINION OF THE COURT, 

This is an appeal by the defendants Stefen Lewandowski 
and Genevieve Lewandowski, makers of certain notes seoured by 
trust deed, from a foreclosure decree in the proceeding to fore- 
Close the trust deed for the defendants’ defaults. 

On September 7, 1038, Osear B, fubardt, a holder of one 
of a series of notes executed by the defendants, Stefen and 
Genevieve Lewandowski, being a totel of 915,400, and secured by 
trust deed on certain renal estate in Chiesgo, Illinois, filed his 
complaint te foreclose the trust deed given by these defendants 
to secure the payment of the certain notes, in which he alleged 
that the defendents had aprlied in the Federal Court for an extension 
of the indebtedness under ssid mortgage; that the application had 
been granted and the payments thereon extended, tut that the 
defendants had made default in the payment of the promissory notes 
and in failing to pay general taxes on the property in the sum of 
$1,323.06, and were in default therefor. Upon applicstion to the 
Federal Gourt an order was allowed granting leave to file a. 
foreclosure proceeding, 
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The defendants made th@ir wotion to strike the complaint 
in which they alleged that the plaintiffs did not have the legal 
capacity to bring a representative action and thet the right to 
foreclose the trust deed w=s in the trustee. This motion was 
overruled by the court and thereupon the defendants answered 
admitting the execution of the trust deed and the notes but denying 
that the plaintiffs were the proper parties to proceed to foreclosure 
of the trust deed for such default, 

The matter was referred to a Master in Chanoery, who 
found thet the plaintiffs had = right to foreclose the lien of 
the trust deed, and recommended that a decree be entered and further 
finding that the attorneys for the plaintiffs were entitled to « 
fee of 71,350. for services rendered in the foreclosure proceeding. 
Objections were filed to the master’s report by the defendants, 
first te the finding that the plaintiffs had the right to maintain 
the section, and secondly to the finding allowing the plaintiffs a 
solicitor's fee of 91,350, for services rendered in foreclosing the 
trust indenture. These objections were overruled by the master, who 
then amended his report, reducing the attorneys’ fees te 1,100. 
The objeetions were ordered te stand as exceptions, and the exceptions 
were overruled by the court and a decree of foreclosure eas entered, 
in which, among other things, the ettorneys' fees were found to be 
a lien in the sum of 21,100, and the property directed to be sold 
for the satisfaction of the indebtedness as found due under the 
decree, in the emount of $18,888.27, together with the costs of 
the proceeding. 

it appears from the brief filed on behalf of the three 
plaintiffs, thet Osoar P. ubardt was the owner of Note Ne. 8 for 
$5,090; George Henekhus, owner of Hote Wo. 4 for 91,000; and 
Robert Mays, owner of Note No. 7 for 24,0005; that the brief was 
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filed on behalf of all the remaining note holders, to-wit: Arhhur 
Larson, owner of Note No. 2 for #500; Le D. Smith, owner of Note 
lo. 3 for $500; James J. Gleason, owner of Note No. 6 for $1,000; 
Frank 6, Niedbale, owner of Note No. 1 for $500, of which $100 
hag been paid; “teven Brooks, owner of Note No. 5 for $1,000, making 
the total sum of these certain notes $13,400, which is the 
principal amount of the indebtedness involved; and that all note=- 
holders, whether plaintiff or defendant, join in asking an 
affirmance of the decree appealed from by the defendants Stefan 
Lewandowski and Genevieve Lewandowski, the owners of the real 
estate in question, 

The first question called to the attention of this court 
on behalf of the defendant Stefan Lewandowski is that there is no 
provision for the foreclosure by the bondholders on the ground that 
the original bill of complaint in the instant case was filed by an 
individual bondholder on behalf of all the bondholders, and the 
remaining bondholders were made parties defendant as "Unknown Owners," 

The answer of the plaintiffs to this contention is that 
the question of whether or not the action was brought by the plain- 
tiffs in a representative capacity was not at issue in the trial 
court, and the action was not in fact a representative action in 
the true sense of the word, It might be said in passing that all 
the noteholders involved in the litigation filed their appearances 
and, as we have indicated, asked for an affirmance of the decree 
appealed from. The plaintiffs' reply to this suggestion by the 
defendants that the suit is a representative one is that the question 
of the suit being a representative one is now being raised for the 
first time; that while the plaintiff alleged that he filed "this 
his bill of complaint to foreclose the lien of the said trust deed 
for and on behalf of himself and all other holders or owners of notes 
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secured by the trust deed sought to be foreclosed", the other note- 
Yolders were made parties defendant as unknown owners as stoted in 
defendants’ brief, Obviously, they contend, if the plaintiff 
eontended that he could or did represent the other noteholders it 
would not have been neceseary te serve the other noteholders by 
publication, and the expense and delay incident to such publicstion 
eould have been avoided. Actually, the pisintiffs were foreclosing 
becsuse sll the other notes were past due both as te principal and 
interest, and there was a default as to the payzent of taxes, the 
basis of the foreclosure «nas not simply becsuse of tax default, as 
atated, but secause of = long continued defeuilt on principal and 
interest of 211 notes involved. 

All of the notehelders, except Frank ©. Niedbale, owner 
of the 9500 note, and Steven Grooks, owner of 2 $1,000 note, filed 
appearances in the trial court, either as plaintiffs or defendants, 
and as stated, the plaintiffe eontend thet all the noteholders, 
ineluding Frank ©. Hiedbsle and Steven Brooks, join in asking an 
affirmance of the deeree of foreclosure. 

In Puterbaugh on Chancery Plendings and Practice, Vol. 1, 
at page 850, the text says: 

"fhe legal holder and owner of notes secured by a trust 

deed may file + bill in his own name, making the trustee — 
defenisnt, notwithstanding the deed provides that the grantee or 


his successor in trust may enter and file « bill in his own 
name and obtain a deeree of sale. (iti PER ¥ Solt, 180 Iil. 


397; Gheltenham v. Whitehead, 128 Ill. 27 
And in the opinion of the Illinois Supreme Sourt in Sorn v. Solt, 
180 Ill. 397, the court ssid: 


“In the Superior Court of Seok County appellee, Golt, 
obtained a decree foreclosing a deed of trust as a mortgace, 
and for the sale of the property. On Yorn's appeal the 
Appellate Court affirmed the deeree. On this his further sppeal 
Born insists thet appellee had no right te file the bill in 
her own name, but thet it should have been brought by the trustee. 
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Appellee was the legal helder and owner of the notes 
secured by the deed of trust and was the proper party complainant. 
The trustee was made a defendant. The mere fact that the deed 
of trust crovided thet in case of default in peyment it should 
be "lavful for the grantee or his sucetssor in trust to enter, 

* * © end in his own name, or otherwise, to file a bill in any 
court of competent jurisdiction to obtain a deeree of sale,* 
ete., did not deprive —2— wie mer right to file the bill 
in her own nome, sheit | improvement Yo. v. Nhitehead, 128 
Ill. 279.)" 


It is to be noted in the instant cease that all tl the note 


Nearness —E— 





owners are made parties to the litigation, as well as the successor 
———— — 
in trust, who #as served by 5 process and defaulted and it would 
seem from all the facts and circumstances os they apoear, that there 
was no objection te the procedure by the plaintiffs; in fact the 
question of the suit being « representative one was raised for the 
first time in this court, and the rule is that a question which is 
not raised in the trial court by the parties to the proceeding is 
waived and they are not in a position to eall to this court's 
attention a question which should have seen properly before the 
triesl court. However, upon the questien of the right to foreclose 
thie court said in Reliance State Bank v. Zigook, 222 Ill. App. 610, 
where there «as a partial foreclosure by » notehclder #he held four 
of the 88 bonda: 

“we find nothing in the trust deed ‘that can reasonsbly 

be snid to limit or restrict the right te a partial foredlosure,. 
The fact that it provides for one by holders of interest coupons 
alone - 2 right they had without that express provision - cannot 
reasonably be construed to deprive the holders of matured —— or 
bonds and interest coupons =- as to which on this 
distinetion need be made - from exercising a right that * 
without any express provisions in the trust deed therefor," 

As we have indiested, our Supreme Sourt has held that it 
is proper for the legni holder and owner of interest notes secured 
by @ trust deed te file a foreclesure proceeding, notwithstanding 
“a provision in the trust deed that the grantee, mesning the trustee 


or his successor, may file the bill in his own name. Then again, 
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the legel helder and owner of « pert of the indebtedness secured 
by the trust deed may file » bili for a partial foreclosure of the 
seGuritics which became due and payable. 

In a further discussion of this matter, the defendants 
Lewandowski call our attention te the provision of the trust deed, 
the subject of this foreclosure proceeding, which provides; 

*fhe grantore further covenant and agree thet in the 

event of defauit in making payment of any of said interest 

notes or of any installment of principal due, in accordance 

with the terms of said note, or in the event of defeult in 

payment of any advances made by the trustee or the holder of 

the indebtedness secured hereby, in accordance with the terms 

hereof, then the trustee or the legal holder of said note or 

notes so in default may immediately foreclose the lien of this 

trust deed by appropriate bill in chancery without Be ey 

the whole amount of the indebtedness hereby secured immediately 

due; end after such foreclosure this trust deed shall continue 

to be a good and valid lien upen the premises aforesaid as 

security for the beaiance of snid principal sum and any interest 

thereon due or to become due and this right to partial foree 

Closure shall be continuous as often as defaults may occur." 
So it is to be noted that by thie very provision the legal holder of 
said note of notes so in default may immediately foreclose the 
iien of the trust deed, in the iretent case this is exactly what 
‘the pleintiffs did, in which they were joined by sage of the other 
noteholders, and thet was, to foreclose a mortgage, for the reason 
that ail the notes were in default, There is nothing in this pro- 
Vision thet prohibits such a practice. If the plaintiffs on behalf 
of themselves and other noteholders had, as we interpret this 
provision, the right to foreclose on notes in default, and having 
done so, in thie action it was not necessary that the trustee 
institute such action, and there was no error by the court in entere 
ing a deoree such as was entered in this proceeding. This theory 
is not in violation of the further provision cited by these 
defendants, which provides; 


"In case of * * “ or of a breach of any of the 
covenants or agreements herein conteined * * * on the appli- 
Cation of the legal holder or holders of said promissery notes 
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or either of them, it shall be lawful for the grantee and 
trustee herein, or his successor in trust, as the case may be 

* * * and in its own name or otherwise, to file = bill er bills 
in any court having jurisdiction thereof for the foreclosure 
ef this trust deed," 

This provision from its contents oa we have queted it 
seems te be 2 contradiction of the other provision from which we 
have quoted, yet we believe that the language is not contradictory 
when we come to study the words, for it is provided thet where there 
is a bresch of covenant, on the applicsetion of the legal holder of 
notes it shall be lawful for the grantee and trustee, or his 
successor in trust, to file a bill in any court having jurisdiction 
for the foreclosure of the trust deed. “e velieve, therefore, that 
under the facts as we have outlined them, as well as the authorities 
and the provisions of the trust deed queted, the court was justified 
in entering the decree of foreciosure,. 

Another question for consideration is whether the plaintiffs 
are entitled to the allowance of attorneys’ fees for the foreclosure 
of the trust deed, The defendants believe that the following pro- 
vision of the trust deed does not provide for the allowsanee of 
attorneys’ fees to the plaintiffs for the reason that the prevision ise 
as quoted by these defendants - 

"All expenses and disbursements paid or incurred by 

said grantee herein (trustee) or the owner or owners of any part 

of the principal indebtedness secured hereby in connection with 

any foreclosure hereof, as aforesaid, ineluding its reasonable soelic- 
iters' fees * * * and the appearance fees of defendants not served 
with process, shall be so mich additional indebtedness secured 
hereby and shail, with all other indebtedness secured by this deed 

* * © be included in any decree entered in such foreclosure pro- 
ceedings." 

As we have indicated the plaintiffs were proper parties 


to institute the foreclosure proceedings, and being the owners, 
together with all the other noteholders of the principal indebtedness 


secured under the language used in this provision, are entitled to 
their reasonable solicitor's fees, although comment ia made by the 
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8 
defendants thet the word “its” means the trustee, 

These defendants suggest that the provision in the trust 
deed to the effect that the granters shell pay 211 costs end 
attorneys’ fees paid or incurred by the trustee or the holder of 
the indebtedness in any suit in which either of them shall be plain- 
tiff or defendant by reason of being 2 party thereto, etec., muss of 
necessity refer to other suite than foreclosures of the indenture 
in view of the provision which providers for the payment of fees 
upon a foreclesure. We are unable to agree with the suggestion of 
the defendants, because the defendants in this action sre certainly 
subject to the payment of the soliciters’ fees in the foredlosure 
of the trust deed, which we held was 2 proper proceeding, and there- 
fore being an indebtedness which accrued in connection with the 
foreclosure the plaintiffs are entitled to their reasonable 
solicitors’ fees. 





in the case of ¢ 
128 Ill. 279, upon the question we are considering, the court ssid; 

"as heretofore stated, the trust deed provides, in 

case of default in the payment of the debt, or in case of the 
breach of any of the covenants, of the deed, the party of the 
second part (the trustee named in the deed) is authorized, in 
his own name or otherwise, to fike a bill te foreclose the 
mortgaged premises and to obtain a decree of ssle, and from 
the proceeds of the sale the deed provides that five per cent 
of the amount of the debt shall be paid as solicitors’ fees." 

The question was raised in the instant case that the bill 
was filed in the name of the holder of the morfgage indebtedness 
and not in the name of the trustee, and therefore the plaintiffs 
were not entitled to solicitors® fees for services rendered in the 
foreclosure of the trust deed, fhe court in the Cheltenham case 


further ssid: 
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"The ebjeet in providing for stterneys* fees in the trust 

deed wae, in the event that the mortgagor should fail to pay 

the debt, and the holder of the indebtedness should be compelled 
to foreclose the trust deed in order to collect the debt, then 
solicitors’ feea should be allowed. Yhat difference could it 
make with the mortgsc¢or whether the bill should be filed in the 
name of the trustee or in the name of the holder of the 
indebtedness? We do not see that the lisbility of the mortgagor 
could in any manner be thanged, whether the bill wes brought in 
the one name or the cther." 


We are of the opinion that there wes no errer such as 
would affect the foreclosure decree entered by the court; therefore 


the decree is affirmed, 
DECREE AY PIRMED, 


DENIS E. SULLIVAN, P.J. AND BURKE, J, GoNoURA, 
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UR. JUSTICE HEBEL ORLIVERED THE OPINION OF THE — 

This is on appeal by the defendants from an order entered by 
the court dismissing the vetition of the defeniants in said cause. 
The petition prayed fer an order finding thet the deficiency decree 
entered in the foreclosure proceeding be satisfied of record and a 
judgment over agninst the plaintiff for negligence of an agent in 
eollecting rents under an assignuent of rents made by the defendants 
in writing sa heirs of Frank F. Hynes, deceased, sho ese the omner 
of the equity and who purchased the property from the original makers 
of the notes and trust deed. Frank F, Hynes having assumed and 
agreed in writing to pay the indebtedness due on the notes secured 
by the trust deed, and by an extension agreement extending the time 
of payaent of the trust deed, agreed to pay the indebtedness and 
abide by all covenants contained in the trust whieh provided for pay- | 
ment of all taxes when due until the due date of the note or any 
extension thereof, 

Frank ¥. Hynes died prior to the maturity of the note and the 
institution of the foreclosure proceedings 

the mortgagee in this foreclosure proceeding «pplied for the 
appointment of a receiver, The petitioners in order to seve the expense 
of » receivership offered to surrender the operstion ond management of 
the premises with on assignment of rents to the mortgagee under an 
agreement thet all rents, exeept moneys paid for repairs, operating 
expenses and collection commissions:should be applied, ss in oase 
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2 
of foreclosure receivership, in reduction of the debt or deficiency 


deoree remzining unpaid after foreclosure aale, snd with an 
additional agreement thet the mortgegee would grant the heirs an 
option of sixty days after the usual period of redemption to redeem 
the presises by purchase of the mortgagee's title obtained through 
the taster's deed. This offer was accepted and a motion for the 
appointment of 2 receiver ees withdrawn. 

The centrect, the subject of this controversy, waa 
prepared and signed by the parties. One ef the previsions provided 
for the ovéreting expenses of the building as follows; 


“and «il funde so collected, excepting for necessary repairs, 
decorstions and customary commissions and operating expenses, 
shall be epplied in the reduction of the amount due on said 
notes secured by said trust deed or in the amount found due 
under the Jeeree of Sele thet shall at any time hereafter be 
entered in the above entitled csuse upen said amount found to 
be due the complainant under ssid decree, with the further 
understending that the question of rents, the smount of rent, 
the making, execution and delivery of leases, moessary repairs, 
decorations and other opersting expenses, and 111 other astters 
relative te the incoge of enid premises, shall be subject te 
the approvel of said Leslie H. Whipp, a# attorney for the party 
oe? the first part.* 


A further provision eos inserted in this contract by the plaintiff 
providing that; 


"The first party for the consideration hereinabove 
mentioned er gives and grente te the seeond serty or their 
assigns, an option, te be exercised at any time within sixty 
days efter the recording of » master's deed of seid premises 
to the first party, to purchase the above described real estate 
at and for s price equal to the emount then remaining due and 
unpaid under aeid foreclesure decree with lawful interest 
thereon from the date of said esle, together with all ether costs 
incident thereto, such as revenue stemps, recording fees, ete., 
with the further understanding and eement that the net income 
of snid property collected under said assignzent of rents, before 
sele end during the period of redemption shell be applied in 
reduction of the amount due on said mortgage, or decree to the 
first party, provided, however, that nothing herein contained 
hail in sny aanner prevent the payment of said moneys so 
eoliccted from the rents, issues and profits of said preperty 
in the payment of general and special taxes now due or hereafter 
to become due on said premises." 


By agreement, L. ¢. Kearney was the agent who collected 
the rents from the premises in question, snd he was appointed by 
approvel of the defendants, 
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The triesi court having heard evidence in open court beth 
on behalf of the plaintiff and the defendants, found by ite order 
that the agent was diligent in the handling of said property and 
the plaintiff wes not in any manner amenable te criticiam or 
damages by resson of any fault on her part in failing to collect 
rents, 2s the only tenant thet was in arrears in psyment of rent 
eas & men nased Johneon, whe wea 2 tenant of the defendants at the 
time the assignment was made. The court gove credit to the 
defendants for a $400 certificate of interest, which was accepted 
by the =gent with the full sequieseence and consent of Hynes heirs, 
in lieu of back rent. 

The plaintiff relies upon the theory of lew that the 
purchaser at « judicial sole under a foreclosure decree takes the 
property subject to ali prior liens for taxes and has no equity 
against the mortgagor for psyment of taxes, which the defendants 
Goneede to be » proper statement of the law, and if there had been 
no written agreements, the plaintiff also would have taken the 
property subject to ali prior liens for taxes, and from what we 
gether from the contention of the parties, the subject matter in 
dispute ig net upon the question of the payment of the taxes, but 
upon » ot the question of the plaintiff teking eredit in her account 
for taxee that beenme due and were a lien upon the presises up te 
the time of the receipt of the master's deed and subsequent thereto. 

The defendants who filed their petition admit thet they 
did not exercise their right to redeem the property as previded for 
in the contract and thet the question is as te the spplication of 
rents received upon the deficiency deeree entered by the court et 
the time the foreclosure deoree was entered, This deficieney 
decree is for the sum of $2,072.99, ani it is the contention that 


the basic rights of the sortgogor and the mortgagee were to have 
the rents applied on the deficileney deeree, and that the right of 
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4 
the purcheser was to receive the redemption monty plus taxes 
actually peid in ense there rose «2 redemption, and if ne redemption, 
te receive the master's Geed te the premises subject to the priecr 
lien of taxes at the time of the sale and that head since accrued, 
and thet the trial court's construction of the sontract was based 
wpon manifestly wrong premises as to these rights. The contract 
reversed those basic rights, so that, as we have ateted, we will 
have to consider the previsions of thia contract entered inte by 
the perties at the tise the mortgecee wee mit in possession for the 
purpose of collecting rents ond applying them aa provided for by 
the contract. In construing the contraet the court considered the 
intention of the perties, and we quite agree with the contention 
ef these defendanta thet there were two separate and distinct 
objectives expressed in the contract - the first, to apply the rents 
on the deficiency decree, sand the second, to give the sortgsceors an 
eption to redeem or purchase on a basis equivalent to « statutory 
redemption. 

The defendants not heaving exercised the option provided 
for in the contract, the sole question that seeme te be invelved 
in this litigetion is whether the plaintiff is entitled to the eredit 
of the unpaid taxes. it is suggested by the ae fendante that without 
the agreement having been exeouted by the parties, the plaintiff 
could, under her trust deed, at any time before entry of the deerec, 
have paid the taxes and included thes in her deeree and such payment 
would have been, as counsel for the plaintiff says, ‘as much to 
defendants' advantage 2s to the advantage of the plaintiff, that is 
to asy, the value of the defendants’ equity in the property would 
have been inoreased by the emount ef the taxes paid to the seme extent 
that the plaintiff's debt would have been impressed, There seens 
to be no dénial in this ense that if the property had a value of 
%5,231.59, the sale price, subject to taxes of $641.30 then due, it 
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5 
would have hed » velue of $6,872.89, if the taxée had been paid 


before the exile. It does appenr from paragraph 4 of the contract 
that the pleintiff agreed to bid at the sale what she believed the 
property to be worth and in an amount that would insure appliostion 
of the rents to her debt during the redemption peried, «nd it seems 
rather unugual thet the plaintiff should eleim she is entitled te 
the credit for t«xes that have hot been paid by her, which of course 
would reduce the smount of money in her hands. The contract iteelf 
provides that: ; 

"Ail funds #0 cellected, excepting for necesssry repairs, ete. 

gahell be applied in the reduction of the smount due on enid 

netes seoured by said trust deed, or in the amount found due 


under the decree of exle that shall st any time hereafter be 
entered," 


Then applying that part of the contract which was prepared by the 
Pleintiff, we find this leangusce used: 
“with the further understanding snd agreement thet the net 
income of seid property collected under said ssesi nt of rents, 
before caie and during the period of redemption shall be applied 
in reduction of the swount due on ssid mortgage, or decree to 
the first party, provided, however, that nothing herein contsined © 
shali in any manner prevent the psyaent of said moneys so collected 
from the rents, issues and profits ef said property in the payment 
of geners] and special taxes now due or hereafter to become due 
on ssid premises." 

The lengusge is clear that the plaintiff would be entitled 
to take credit for taxes that had been paid, and not otherwise. In 
Gonstruing the contract the court was in error in denying the 
accounting asked for to ascertain the amount in the hands of the 
plaintiff, after proper deductions, which wos to be applied in 
payment, in whole or in part, of the deficiency decree, 

Another question is called te our attention, anil that is 
es to the allowsnee of 400 for rent due from Johnson, which was 
charged ageinst the plaintiff, There is evidenee sufficient te 
justify this allowance by the court. 


After considering the questions thet have been called 
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6 
to our attention, we are of the opinion that the court should have 


sllewed the em@ounting xs prayed for by the defendants. Yor the 
reesons stated the court erred in dismissing the petition ef these 
defendents, and the order ig reversed end the cause is remanded, 


REVESSBO AND REWARDED. 


DERIS EK, SULLIVAN, P,dJ. ARD BURSE, J. COHQUR, 
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EDWARD 7. ANDERSON and MICHAEL J. LONG, 
as Suesesser Trustee, 





PEARL WEISS Jet al., 





= i Appellant @ 


BR. JUSTICE HESEL DOEZLIVERED THE GPINICN OF THE COURT. 

This is = foreclosure suit filed on January 28, 1932, in 
which a decree of foreclosure «nd sale was entered on May 13, 1926, 
The trust deed involved in the foreclosure proceedings =as executed 
in August, 1928, and the first default occurred within tee years 
thereafter, The indebtedness consisted of a bond iseue of 220 bonds 
aggregeting $90,000. and the property pledged is a combination 
business and residential building located on the North side of 
Thiesgo, at 62236 Broadway. The building isa three stories 2nd contsins 
four stores and eight foureroom apartments and five garages in the 
rear. When the decree of foreclosure and esle was entered in May, 
1936, the property waa in tax reeeivership —— the Skarda Act for 
two yesre and has been operated ever since by the county treasurer 
es receiver. At the commencement of the tax receivership in July, 
1934, there was due in genersl taxes on this property for the years 
1929 te 1932 inclusive, the sum of 10,100. including penalties. 

Seven attempts were made extending over a period of one 
and one-half years to have the preperty sold to satisfy the decree, 
At the first five of these sales no bidders appesred, At the sixth 
sale held on Usy 36, 1938, there were two bidders, one of which 
offered the sum of $5,000 cash. This was an outside bid. This last 
sale was advertised three times in exch of the Uhicago ivening 
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American, Chicago Deily Tribune, and the Chiesgo Daily Hews, making 
mine cublicstions in all, extending over « period of three weeks, 
Thereafter on October 24, 1338, the trustee-complainant filed a 
petition which recited thst six sales hed been held, related the 
outcome of 211 of them, and stated that the bendholders committee 
was at no time in 2» position to purchase the property for the 
benefit of the bondholders; thet the trustee had received an offer 
to bid %,000 if another sele wes held; that the acvwertising cost 

of the previous six sales wes over #500. Upon consideration of the 
petition filed by the trusteeecomelainant the court directed a 
further sale te be held within thirty dsys. The seventh sale «as 
held on November 23, 1938, end the petitioner in this section bid 
$6,900. On the coming in of the Kaster's report of sale and without 
hearing any evidence, the court refused to confirm the sale. There- 
after on December 23, 1938, Frank Herrbach, the bidder at the seventh 
ssie filed a verified petition in which he alleged the history of 
the proceedings since the entry of the decree including the facts 
relating to the seven selee, the situation concerning the taxes, the 
operation of the property at a less fer four and one-half years by 
the County Treasurer, end the fact that the price bid by him was a 
fair price for the property, and stating that the order of the court 
entered on Hovember 29, 1938, wes contrary to the facets in the case 
and the law sppliceble thereto; that said order should be vacated | 
and set aside and that the ssle held on November 23, 1938, should 

be approved by the court. ‘én order was entered by the court on 
December 22, 1938, that this cause coming on to be heard upon the 
verified petition of Prank Herrbach, bidder at the master's sale 
heretofore held herein on November 23, 1938 preying for the entry 


of an order vacating the order heretofore entered hereén Gn 
November 29, 1938, disaffirming the ssid sale held Nevember 223, 1938, 
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and woon due notice to all attorneys of record in this cause, the 
court having read and exemined ssid petition ani being fully 

advised in the ¢remises, it is ordered that the prayer of the 

oetition be denied. It is from this order that the petitioner appeals. 

The petitioner served notice on the attorneys of record 
of the filing of the petition, bet it does not appear that a rule 
wae entered upon the parties in interest to file an anewer to the 
petition, end it dees not appear thet an offer of evidence ras made 
by the petitioner setting up the faets relied upon. 

The petitioner in support of his position that the court 
heard the matter without sn answer being filed or evidence heard on 
behalf of the petitioner at the time this petition was before the 
Gourt calls our attention to the ease of Hoth v. Both, 284 121. Apps 
7i, a divoree proceeding in which this court ssid: 

*In courte of record the courts and counsel should be 
very careful to see that a cause is ‘st issue’ by having proper 
pleadings eon file before commencing the hearing of evidence, 
Pleadings without preof are of no avail on final hearing and, 
by the same token, proof without plesdings is useless. In this 
Court counsel attempts to defend such proceedure by saying that 
rok heard the evidence on both sides the deeotrine of eniver 
RDGALESe 

This suit having been commenced before the present 
Practice Act, Section 30 of the Chancery Act, Cahili’s Illinois 
Revised Statutes, 193—, ch. 22, pars 36, was still in force 
and reads as follows: 

*GroseeBill. Any defendant aay, after filing his answer, 
exhibit and file his cress-bill, and call upon the complainant 
to file his answer therete, in such time as may be prescribed 
by the court,** 

And then, re say: 


"Until the proper pleadings are on file and the issues made te 
which evidence could be applied, we ecannet further consider 
the appeal.* 
How, in the instant case the petitioner did not apply for a rule 
upon the attorneys who appesred of record to file an snsver within 


such time as the court deemed proper, so that the issue could be 


_ joined and the question of whether or not this bid was a fair one 


and whether there wis objection, but instead, the petitioner proceeded 
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* 
to ® hearing without heaving a rule entered so thet the iesue could 


be joined, and im reply to the compleint that the court did not 
hear amy evidence, it does net sppear that this petitioner offered 
to prove any facts in order that we could consider whether those 
f=ete were germane and whether the court should have heard evidence 
ae Waa suggested by the petitioner in support of his petiticn. 
From eon exsmination of the record the petition is all there was 
before the court, and no doubt, the court after considering the 
petition and thet the issue upon the petition war not joined, 
properly held that the petitioner was not entitled to his relief, 
and when *e come to rend the brief cof the petitioner we find that 
he regards this very question e¢ important beeause he states that 
the summary denial of thie petition without ruling 211i pertiee se 
desiring to anewer it, wae impreper, end if there wae ony doubt in 
the court's mind of the truth of any of the fects sworn to by the 
petitioner sn iseue could have been made up by «nm answer, that no 
euch rule te anesver was entered, and the court entered =n order 
summarily denying the prayer of the petition,and this the petitioner 
claime was error. If error, then it wae becnuse of the failure of 
the petitioner to act in obtaining a rule uvon the parties intereste* 
to anewer, and beceuse of failure to offer evidence, and we think 
the court was justified in entering an order denying the motion of 
thie petitioner to vacate the order entered on November ©9, 1938, 
refusing to approve the aster's report of sale. 

‘Ber the reasons stated, the order of. the court is 


affirmed. 
ORLER APY LINMED, 


DENIS &, SULLIVAN, P, J. AWD BURKE, J. CONCUR, 
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MR, JUSTICE HEBEL DELIVESED THE OFLNIGH CF THE COURT. 

This is * cempleaint to foreelose the lien of «2 mortgage 
trust deed. Upon a master's report the court found the totel sum 
ef 915,872 to be due, and se part of that sum allowed $1,500 as 
*rensonable attorney's fees* under the terms of the trust deed, 
and deereed the sole ef the property to satisfy the debt. 

The esuse wes presented upon an amended complaint. The 
original complaint was filed by Oscar Turner. Later Geller end 
Eracheek became owners of the trust deed and notes and were sub- 
stituted as plaintiffs. Semuel J, Gould became the owner of the 
equity and was substituted as a defendant. It does not apsear that 
the sufficiency of the pleadings upon whieh ‘the deeree wae entered 
is in question. After decree, and without vaesting it, and upen 
the supplementel petition of Saamel J. Gould, the astter was re- 
referred to the aaster in chancery for = hesring upen the status 
and priority of a leasehold interest in the property owned by 
Eracheck, one of the plaintiffea. The master reaffirmed his report 
that the lesse was valid snd superior to the trust deed. Samel J, 
Gould excepted to the original and supplementel report of the saster 
as to the lense and the allorance of fees and expenses. On December 






J om 
-, 1936, the court overruled Gould's exceptions ae to the priority 


ef the lease, and on December 19, 1938 the court overruled his 
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exceptions as to the allowance of attorney's fees. This appeal 
by the defenisnt Gould is from thet part of the deeree ehich 
Allows 71,500 as attorney's fees to the plaintiffs. 

fhe right of the plaintiffs to foreclose their trust deed 
wae not qu¢stioned in the trisl court. The trust deed in fore- 
elosure provides that as part of the expenses of foreclosure 
*peasonable sttorney's fees” may be included and taxed as costes 
and ineluded in any decree. 

The master recomended an allowance of 1,500 ag = fair, 
ressonnble and customary charge in Geck Gounty fer the services 
rendered for the claintiffs. The procf of services performed and 
the value thereof was asde by Meyer 4brams, one of the attorneys 
of record. Our attention is eslled te his testimony by the defendant 
here, which shows thet he examined the recorder's records and the 
original complaint and answers; prepared an amendment and obtained 
leave and filed it; got » rule to answer it and appesred and 
ebteined « reference; that he had appesred that day before the aaster 
and proved up the case; that he would examine the report of the pro- 
seedings and the aneter's repert and argue exceptions if any were 
filed; prepare s Georee of foreclosure, ceuse publication, attend 
the sale and gee to proper distribution; see te the proper accounting 
and applieation of rents being collected by an agent; thet from en 
extensive praetice ani experience in chancery and foreelesure pro- 
ececdings it was his opinion the allorence of $1,500 wae « ressonable 
and the ususl and customary fee for such services rendered and to 
be rendered. There was no other evidence upon this question, and 
the court made an sllowanee of 91,509 in the decree entered in this 
OAUSE. 

The proceedings supplementsl and subsequent te the decree 
entered in the cause upon which the re-reference woe made, and 
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' peavings hed, pertained not te the right of the fereelesure of the 
trust deed, but os suggested by the defendent, involved the right 
' @f Kracheck, one of the plaintiffs, whe held 2 leasehoid interest 
in the premises, to have the mortgage indebtedness subordinated 
to his leasehold interest; and the defendant further suggests that 
these matters thus affecting only the privete leasehold right of om 
of the plaintiffs, did not fail within the contract provision of 
the trust deed for reesensble attorney's fees te be allowed for the 
foreclosure of the lien of the trust deed, and cites the provision 
of the trust deed which prevides: 
"ail expenses and disbursements paid or incurred in behalf of 
souplainant in connection with the foreclosure hereof including 
reagonable soliciter's fees * * * shall be paid by the erantors.* 
and the contention is made thet services in foreclosure eases, 
for which attorney's fees are alleved upon contract, and usually 
preven up om Gefault, should be detailed and the court should exercise 
its judgment upon the sdvisory testimony of a plaintiff's selicitor 
and thet the testimony of wr. Abrame, scliciter for the plaintiffs, 
as te what would be s fair, reasonable, usual and customery fee for the 
serviees rendered, and te be rendered, gave ne estimate of the 
value of the services perforned, 
The reply @f the plaintiffs to this eontention is thet 
no objections were filed to the report of the master recommending 
the allowance of the fees, and in the absence of objections and a 
rule thereon by the meester, such question is not open for review on 
appeal, and plaintiffs further suggest that no objections were filed 
to the anster's report so that the aaster had no oeession te rule on 
— prier te the entry of the deeree aliowing the fees; — 
the plaintiffs euggest thet it ia true appellant filed a document 
called "Exceptions and Objections" on the filing of the Supplemental 
Report and stated therein thet he excepted to the eriginal report. 


the reasonableness of the fees, No exceptions were _filed with the 
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This, however, wes of no aveil as no objections were filed before 
the aaster, either to the originesl repert or to the supplementsl 
report. The supplemental report did not desl with the question of 
fees. And it is further suggected thet an exception on a point to 
whigh no objections were filed does not save the point for review 
on appeal, and the following cases are cited; Sevis v. Kittenhouse 
& Embree So., 92 Ill. App. 341; Jesstur Yoel Co. ve Siokey, 352 111. 
253. in the Decatur Geal Oo. onse the court states the orderly 
procedure in obtaining « review on matters recommended by 2 master. 
The following steps are necesenry; (1) ‘Taking evidence; (2) 
Rendition of the Report; (3) An opvortunity to file objections; (4) 
A gupplemental Report ruling on the objections, end (5) Fiading of 
the Report, including the ruiing of the objections. The court in 
this latter ease did any: 
"The Report is in all things final as te the question 

of fact unless felilowed by exceptions before the Chancelior 

within the time fixed by the rule of court or by order of the 

court in the ease. The exceptions mist cover every finding of 

fact made by the unster, conecived by the solicitor to be 

erronécous so far as they rere aeterinld and covered by the 

objections. o question of fact is epen for review on appsel 

or error if not preserved in the reeord by the methed and in 

the manner indicsted.* 
Therefore, the reasonableness of fees is a question of fact. 
(Gasler v. Byers, 129 Ill. 657.) Having @iled no objections on the 
question involved in this appeal it is not open for review and the 
filing of the document called "ixceptions” was of no awail. (Julin v. 
54 il. App. 460). There it was ssid; 

"Upon the autherity of the cases cited, and aany others 
thet can be found by reference to the text books, the correct 
practice would have been te have overruled the excertions of 
both parties, so for the first time filed, and to have confirmed 


the asster's repert for want of objections having been present ed 
to and considered by him,* 





it appears frem the ergument of the defendant that shile 
it ie true no objections of any kind were filed originally to the 
original master's report, yet it is alse true that after the deeree 
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ef foreclosure wee entered the petition of “samuel J. Gould here 


in question, was filed on October 11, 1938, in rhich he shows 
thet through inadvertence snd mistake of hie attorney, he hed not 
been advised of the original hearing before the master. He prayed 
that the decree be vacated and for re-reference to the master in 
ehancery for the purpese of hearing further proofs end making 
findings, conclusions of lew and recommend=ations end for other 
relief. On Geteober 11, 1938, the court entered its order slioring 
Gould to file instanter his petition to vacate the decree of fore- 
closure and sale, ruled ail parties to ansrer the setition within 
five dnys, 2nd set the issues raised upon the petition for hearing 
on October 19, 1938. Thereupon, on October 15, the plaintiffs filed 
their anawer to the petition. Gn Gotober 20, the court consicered 
the petition and ansvers,and ordered that without veeating or other- 
wise affecting the decree of foreclosure the ceuse be re-referred 
to the mster for the purpose of taking testimony to be offered by 
Gould upen the issues and testimony in rebuttal thereof. fhe eourt 
further required Gould to deposit with the clerk $200 as security 
for costes and retained jurisdiction for the purpose of disposing of 
the preyers of the petition and pessing upon the supplementel report 
of the master, which was direeted to be filed by November 14, 1938. 

It appears from the record that hearings were had by the 
master on October 24th and 27th and the master's supplemental report 
was filed on November 16, 1938, containing a report of the proceedings 
in which the aaster found against the contentions of Gould concerning 
the lease and resffirmed all his prior findings in his original 
report. 

Thereafter, on December 12, 1938, the court overruled 
Gould's exceptions os to the priority of the lease, and on December 
13, 1938 overruled his exceptions as to the sllowance of attorney's 















At S luce ok Leumes te Sokihteg ad? hoyeta® eon vawnete 8 

_. BtOde 9 Mokds mt .8BEL aft redeted ae ded? way, moktanue ab 
“fom dad od .yeniotse etd to edasata bas | oroꝛas tod i‘ 
bevetq of .totaam ed? suated aaszond innsgine edt Ro beakybe ar· · 
AB tinge At oF sonerstor-ex sot bas horaosy ed gene od? and 

_ Matton bas atoomy tadszut sqitned Be sneqteg att, i Staonal 





Bie eS yaw te ee 


whe 


“aldtin moisten oa? xomna> — —— 
galzaed tot aoꝛataoa edt goau hoekes — ie 
| bOLsY atTLtateta ot .SL wadeted ao ,apquoed? EGE Cf xadeted no 
| serphanane *, 20h, af APentee 24, — in 
















| eekaueses na! 060 He tee le Haid of : i i 304 
ne anttcat® Yi Wenqeiy Nay ‘it hol COA RA at 


980 4 rodnovet ve Dens? a ot ep a ty st at 
od? qW bad grow syaizeod tod? Srepet od? sont axseqge c — 


xareaae⸗ Bived to ——— add A * —*8 — at 
i _ teats 18h 6 i i A Sara 

beLutTrevo $160 ode ener ‘at peruse 
= ‘qednooec mo hat yooabl odd to YWHTOHtg bt OF" en — 
A eee ‘te waist eit o — *2* —* be — 





8 
fees. However, it appears from the record that the eourt pacsed 
upon the oucation of stterney's fees in the decree entered fixing 
the allowance at #1,500, and approved the aaster's report upon 
this isque. And again, the court in passing upon the finding upon 
this qestion in the supplezentai repert of the master denied the 
ebjectios which were filed and regarded as exceptions to the 
allowane of the attorney's fees. At no time was there any evidence 
ag to tie value of the services other then that of the attorney 
for the pisintiffe, and we believe the court was justified in 
enteringthe foreclosure decree ani order denying the prayer of the 
petiticnof camvel J. Gevld thet the deeree be vacated as to 
the slloance of solicitor's fees, 

in view of our contiusions in this proceeding it will not 
be neoenary to pass upon the motion of the plaintiffs for a 
Gismisselof the appesi few want of jurisdiction, which this court 
reserved © the final hesring. 

the order denying the relief prayed for in the petition 
of Semueli, Gould is affirmed, 

ORDER AYFIRSED, 


DENIS €, GLIVAN, F.4. ANU BURKE, J. CGNOUR, 
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